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No. 13,049 

j 

APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 

| 

Appellant appeared before a subcommittee of the Senate Committee 

I 

on Government Operations, allegedly investigating the overseas libraries 
of the State Department. He was asked: "At the time you wrote the books 
which were purchased by the old Acheson State Department and distri- 
buted in our Information Centers, were you a member of thej Communist 
conspiracy?" He declined to answer, and was indicted and Convicted of 
violating 2 U. S. C., Section 192. 

The principal questions presented by this case are: 

j 

1. Did the Committee have jurisdiction to inquire into whether 
the purposes of the foreign information prograin were being 
effectuated? 

i 

2. Was the subcommittee authorized by the Committee to con¬ 
duct this particular investigation ? 

3. Were the appellant’s political views and associations at the 
times he wrote his books (1933 to 1950) pertinint to an in¬ 
quiry into the operations of the overseas libraries ? 

4. Was such an inquiry permissible under the Fiifst Amend¬ 
ment? 

5. Was the question as to a "Communist conspiracy” suffi¬ 
ciently precise to meet the requirements of thje Sixth Amend¬ 
ment? 

i 

6. Did the indictment state a criminal cause of abtion where 
it failed to state the matter under inquiry, to Show that the 
question was pertinent thereto, or to allege that the Sub¬ 
committee was authorized to conduct the investigation ? 
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For The District Of Columbia Circuit 
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No. 13,049 

I 

HARVEY O’CONNOR, 

Appellant, 

v. 

I 

UNITED STATES OF AMERICA, 

Appellee. 

_ i 

• I 

APPEAL FROM THE UNITED STATES DISTRICT COURT, 

FOR THE DISTRICT OF COLUMBIA 

i 

- — 

i 

BRIEF FOR APPELLANT 

i 

I 

— 

JURISDICTIONAL STATEMENT 

The appellant was indicted under 2 U. S. C. 192 for cointempt of 
Congress, and, after a trial with jury waived, was convicted and sen¬ 
tenced to pay a fine of $500 and to a one year suspended sentence. This 
is an appeal from that conviction of which this Court has jujrisdiction 
under 28 U. S. C. sec. 1291. Jurisdiction of the Court beloW was based 
onl8U.S.C. sec. 3231. 

I 

STATEMENT OF THE CASE 

i 

| 

i 

The appellant is a well-known writer. He is the author of Mellon’s 
Millions (1933), Steel Dictator (1935), The Guggenheims (1937), The 
Astors (1941), Civil Liberties in Illinois (1943), and The History of the 
Oil Workers International Union (1950) (J.A. 137). 
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In July 1953, the Permanent Subcommittee on Investigations of the 
Senate Committee on Government Operations, by its chairman Senator 
Joseph McCarthy of Wisconsin, subpoenaed appellant to appear before 
it. (J. A. 127, 128, 137). The transcript of the hearings, subsequently 
printed, are entitled ,, State Department Information Service — Informa- 
tion Centers, and are described as having been conducted under S. Res. 
40, 83d Congress, 1st Session. (J. A. 20). 

These information centers were operated abroad by the State De¬ 
partment under the United States Information and Educational Exchange 
Act of 1948, Public Law 402, 80th Congress, herein referred to as the 

i 

Smith-Mundt Act, and consisted largely of books purchased by or donated 

i 

to the State Department or other governmental agencies. (J. A. 10). 

Appellant had nothing to do with the administration of these libra¬ 
ries. (J. A. 139). He has never been employed by the Government. (J. A. 
139). He was subpoenaed because some of these libraries contained copies 
of three books written by him, The Guggenheims , The Astors, and The 
History of the OH Workers International Union (J. A. 140, 149). Appel- 

i 

lant had nothing to do with the sale or donation of these books to the Gov¬ 
ernment or to anyone else. (J. A. 137). He wrote books; their sale and 
distribution was the business of his publishers. (JA. 137). Nor did he 
profit financially from the Government’s use of his books: he has re¬ 
ceived no royalties from any of his books since 1943. His most recent 
work was pursuant to a fixed fee contract under which appellant received 
no royalties. (J. A. 139). 

Appellant was subpoenaed by the Subcommittee solely because he 
was the author of books which the Government had placed upon its library 
shelves. He was asked a single question: ”At the time you wrote the 
books which were purchased by the old Acheson State Department and 
distributed in our Information Centers, were you a member of the Com¬ 
munist conspiracy?” (J.A. 22). 
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He declined to answer that question on the ground that the Committee 
was without jurisdiction or power to make such an inquiry and that the in¬ 
quiry was in violation of his constitutional rights. He stated:j 

i 

’’Under the first amendment to the Constitution, my 
writings, my books, and my political opinions are 
of no legitimate concern to this committee. If I 
have violated any laws in the writings that: I have 
written, that is a proper concern for the law en¬ 
forcement agencies and not the proper concern of j 
this committee. (J. A. 21). 

* * * * j 

”Mr. O’Connor: My second point would be that this I 
committee has no right to inquire into my writings, 
under the point of the constitutional limitations on the 
powers of Congress and its committees. I might say 
in that regard that I have not known until this moment 
that my books were in overseas libraries, and mosi 
certainly I had nothing whatever to do with their se¬ 
lection there. 

i 

”In the third place, I would object to the authority of 
the committee, under the statute by which it was che¬ 
ated by Congress, to inquire into my writings or mjy 
political views. (J. A. 21). j 

* * * $ | 

”Mr. O’Connor: My political affiliations or lack of 
political affiliations are no legitimate concern of this 
committee.” (J.A. 21, 22). 

j 

Senator McCarthy directed him to answer on the ground that ”when 

i 

the taxpayers pay for your books, when the royalties of your books, paid 
by the taxpayer, go into the Communist coffers, then this Committee is 
concerned with that”. (J. A. 22). 

i 

The Senate on July 23, 1953, upon the Committee’s Report (No. 630, 
83d Cong. 1st Sess) (J.A. 18-23) cited him for contempt (Si Res. 147 83d 
Cong., 1st Sess) (J.A. 17). He was indicted on October 16, 1953 by a 
grand jury in this district. (J. A. 1). His motion for a bill |of particulars 
was denied by District Judge Holtzoff in the court below. (Jf. A. 23). 
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Appellant waived a trial by jury and was tried before District Judge Mc- 
Garraghy. (J. A. 3). At the trial he raised issues as to the jurisdiction 
of the Committee, the authority of the Sub-committee, the pertinency of 
the questions, and the invasion of his constitutional rights. (J. A. 4, 12). 

The Government at the trial did not seek to prove pertinency be¬ 
tween the questions put to the appellant and the contents of his books. It 
expressly disavowed any reliance upon the contents of his books which 
neither Senator McCarthy, nor, so far as the record reveals, any one 
connected with the Committee, had read, much less questioned. (J. A. 

93, 97). Instead, as a purported justification for calling appellant, the 
Senator read to the Court his examination of other witnesses not connected 
with appellant, either in the course of the same investigation or before a 
different Senate Committee with respect to books which were not written 
by the appellant or by anyone related to him. (J. A. 51-76). 

The Government did not seek to prove the meaning of the term 
’’Communist conspiracy”. The appellant testified that he had no knowl¬ 
edge as to what the Committee Chairman meant, if anything, by the use 
of that term, which appellant regarded as an epithet. (J.A. 149). The 
Senator was not asked for any elucidation by the Government, although, 
on cross-examination, it was clear to him the term included many per¬ 
sons who were not members of the Communist Party (J.A. 103, 104); see 
infra POINT V, pp. 34-39. 

Appellant took the stand at the trial and stated the facts described 
above with respect to his books, his ignorance of their location in the 
overseas libraries, and the reasons which had led him to refuse to answer 
the question. (J.A. 137-141). 

The District Judge denied appellant’s motion for judgment of ac¬ 
quittal (J.A. 4-11) and in arrest of judgment. (J.A. 12). He found ap¬ 
pellant guilty and imposed a sentence of a $500. fine and a suspended 
sentence of imprisonment for one year. (J.A. 13-14). 
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STATUTES INVOLVED 

The statutes involved, pertinent portions of which are set forth in 
the Appendix to this brief, are 2 U. S. C. sec. 192 (52 Stat. 942); the 
Legislative Reorganization Act of 1946, Public Law 601, 79th Cong.; 
the United States Information and Educational Exchange Actjof 1948, 
Public Law 402, 80th Cong. 22 U.S. C. sec. 1431 ff.; and tl|ie First, 
Fourth, Sixth and Ninth Amendments to the Constitution of the United 
States. 

STATEMENT OF POINTS 

1. The Committee on Government Operations, of w 
nent Subcommittee on Investigations is a sub-committee, lajcked juris¬ 
diction to conduct an inquiry into the Overseas Information Program of 
the United States. 

2. The Permanent Subcommittee had not been authorized by the 
full Committee, or in any other way, to conduct this investigation. 

3. The question asked the appellant was not pertinent to the ’’mat- 
ter under inquiry”. 

4. The question invaded the appellant’s rights under |the First and 
Ninth Amendments to the Constitution. 

5. The question asked the appellant concerning membership in 
the ’’Communist conspiracy” was not sufficiently precise to meet the 
requirements of the Sixth Amendment. 

i 

i 

i 

SUMMARY OF ARGUMENT 

I 

The Legislative Reorganization Act of 1946 carefully! delimited the 
sphere of operations of Congressional Committees. The history of the 


hich 


the Perma- 
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Committee on Government Operations (the parent body of the Permanent 
Subcommittee on Investigations), the debates at the time of the passage 
of the Act, and authoritative commentaries since its passage, show that 
the Committee was limited to the oversight of budgetary and ’’housekeep¬ 
ing” functions of the Government. It had no jurisdiction in any substan¬ 
tive legislative field, particularly not in the area of foreign relations, 
which the Act committed to the Senate Committee on Foreign Relations. 
The subject of the Overseas Information Program therefore was not 
within its jurisdiction. The Foreign Relations Committee was in fact 
exercising its jurisdiction in this field at the time that appellant was 
called as a witness. 

The Permanent Committee on Investigations was never authorized 
to conduct this inquiry. The Resolution under which it purported to act, 
and the Resolutions cited in the indictment of appellant, conferred no 
power on the Subcommittee. The legislative history of the appropriation 
for this Subcommittee, immediately prior to the time when appellant was 
called as a witness, shows an explicit Senatorial intention that the Senate 
Internal Security Committee was to have jurisdiction of the type of inves¬ 
tigation herein undertaken, and not the Permanent Subcommittee. The 
Permanent Subcommittee undertook, against specific Senatorial direction, 
to usurp the jurisdiction of both the Foreign Relations Committee and 
the Senate Internal Security Subcommittee. 

Since this inquiry was never authorized, it is impossible to deter¬ 
mine what the ’’matter under inquiry” within the meaning of 2 U. S. C. 192 
was, and hence equally impossible to ascertain whether the question was 
pertinent to the matter under inquiry. Insofar as the Chairman purported 
to state that purpose to be an inquiry into the operation of the Overseas 
Library Program, the abrupt and single question put to the appellant whe¬ 
ther he had ever been a member of the ’’Cbmmunist conspiracy” is not 
pertinent. The defendant’s books had been purchased by, or donated to, 
the Government, without his knowledge or participation; he derived no 
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revenue from them; and had no connection of any kind with the program. 

The Government made no issue concerning the contents of the books, 
which, so far as the record discloses, had never been read by any mem¬ 
ber of the Committee, its staff, or the prosecution itself. The question 

related to appellant’s membership in the ’’Communist conspiracy” at the 

! 

time he wrote the books, and the evidence showed that this might refer 
to the year 1933 when appellant’s first book appeared. No foundation 
was laid to determine what relationship, if any, the appellant had to the 
Overseas Library Program (he had none except as herein recited), or 

i 

whether he had received any royalties from any purchases by the Govern¬ 
ment, and the Subcommittee failed to avail itself of testimony readily 
open to it covering the purported scope of its investigation. | The obvious 

purpose in calling the appellant was an effort to hold him up; to public 

I 

scorn. 

i 

The question invaded the appellant’s rights under the First and 
Ninth Amendments to the Constitution of the United States. Freedom of 
speech is involved in that the asserted ground for inquiring into the appel- 

I 

lant’s political views lies solely in the fact that the Government had pur- 

i 

chased, or received by gift, certain of his writings. Approval of this 
ground would permit the calling of any writer or speaker merely by the 
device of having a Government agency - or the Committee itself - pur¬ 
chase such writings with Government funds. There was hejre no justi¬ 
fication for the invasion of appellant’s Constitutional right do be let alone. 

I 

i 

. 

The question concerned the appellant’s membership ib the ’’Com¬ 
munist conspiracy”. This is a phrase so devoid of meaning that no prosecu- 
tion may arise from failure to answer concerning it, under j the Sixth Amend¬ 
ment to the Constitution. The Government made no attempt to show what 
the meaning of the phrase was, and the principal witness for the Govern¬ 
ment was unable to give it any precise definition on cross-examination. 

The appellant testified that he did not understand the meaning of the phrase 
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when it was asked. This is a rational view, and justified the appellant in 
refusing to attempt an answer. 

Finally, the indictment was insufficient in that it failed to state the 
subject matter of the investigation, to show the pertinency of the question, 
and to allege that the Subcommittee was authorized to conduct the inves¬ 
tigation. While reserving this point, we shall not argue it further since 
the Government failed, upon the trial, to establish that the matter under 
investigation was within the Committee’s jurisdiction, that the Subcom¬ 
mittee was authorized to conduct the investigation and that the question 
was pertinent. A judgment of acquittal should therefore have been en¬ 
tered. 


POINT I. 

The Committee On Government Operations Did Not 
Have Jurisdiction To Inquire Whether The Purposes 
Of The Foreign Information Program Were Being 
Effectuated. 


A. 

THE JURISDICTION OF THE COMMITTEE ON GOVERNMENT 
OPERATIONS IS STRICTLY LIMITED BY THE LEGISLATIVE 
REORGANIZATION ACT AND THE SENATE RULES; IT DOES 
NOT INCLUDE FOREIGN RELATIONS. 

Sharp questions relating to the jurisdiction of Congressional Com¬ 
mittees have arisen in the past few years, as a result of the widespread 
exercise, by Congress, of its asserted power to investigate in the area 
of political activity and belief. Nowhere have such questions been more 
troublesome than in connection with the work of the Senate Committee on 
Government Operations. 1 Under Senator McCarthy, this committee, in 
1953 and 1954 ranged the entire gamut of Governmental and, indeed, 
non-Governmental activity. In addition to the investigation out of which 


1 By S. Res. 180, 81st Cong., 2d Sess., dated February 1, 1950, the name of the Committee on Ex¬ 
penditures in Executive Departments was changed to Committee on Government Operations. 
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this indictment arose, entitled "State Department Information Service- 
Information Centers, " a partial list of the subjects investigated by the 
Committee includes 

’’Army Signal Corps—Subversion and Espionage” 

’’Austrian Incident” 

’’Communist Infiltration Among Army Civilian Workers” 
’’Communist Infiltration in the Army” 

’’Communist Party Activities, Western Pennsylvania” 
’’Security—Government Printing Office” 

’’Security—United Nations” 

’’Subversion and Espionage in Defense Establishments 
and Industry” 

’’Korean War Atrocities” 

"Voice of America” 

"Stockpiling—Palm Oil” 

"Control of Trade with the Soviet Bloc” 

’’Transfer of Occupancy Currency Plates—Espionage 
Phase” 

"State Department-Student Teacher Exchange Program” 

Such assumption of virtually unlimited authority is noi justified by 
the governing statute or any rule of the Senate, as the history of this 

i 

Committee shows. It is clear that the Committee had no jurisdiction to 

i 

investigate the administration of the Smith-Mundt Act. j 

The present Committee is "the lineal descendant of several Senate 
committees, select and standing which have been created by the Senate 
since 1942, under various names, to assist the upper chamber in exer¬ 
cise of retrospective control of federal expenditures” (Galloway, Senate 

Committee on Expenditures in the Executive Departments, The Library 

- ( 

of Congress, Advanced Research Section, Legislative Reference Service, 

Nov. 16, 1948, page 1). 

! 

The first such Committee was the significantly named the standing 
"Committee on Retrenchment, ” 

"whose duty it shall be to take into consideration the 
expenditures of the government in the several depart¬ 
ments thereof, and to inquire whether any, and if jany. 


i 

I 


I 
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what, retrenchments can be made without injury to 
the public service; and to report thereupon, together 
with such propositions relative thereto as to them 
shall seem expedient. ” 

(Senate Misc. Doc. 42, 37th Cong. 3rd Sess. 

March 14, 1863, p. 13) 

This was followed over the years by a series of Committees the very 
names of which indicate their general purpose. 1 The duties of these 
Committees were regarded as relatively unimportant in contrast to the 
substantive powers of the other Committees. Hence they were described 
by Senator Burkett as the ’’graveyard" committees of the Senate (43 Cong. 
Rec. 3069). 

The Committees were relatively inactive. Senator Simons said of 

them: 


"We have one for practically every department and 
none of them even meets. ” (Hearings before the 
Committee on Consideration of a National Budget, 

U. S. Senate, 66th Cong. 2d sess. on H. R. 9783, 

Part 1, p. 194). 

The Legislative Reorganization Act of 1946 was explicitly intended 
to define committee jurisdiction to prevent the overlapping which had been 
characteristic of previous Congresses. The report of the Joint Committee 
whose work led to the enactment of the statute stated: 


1866: Joint Select Committee on Retrenchment (L.G. McConachie, Congressional Committees, p. 
233); 1871: Committee on Investigation and Retrenchment (1 Haynes, The Senate of the United States, 
p. 281); 1873: Committee on Civil Service and Retrenchment (ibid.); 1884: Committee on Expenditures 
of Public Money (S. Journal. January 11. 1884); 1889: Committee on the Organization, Conduct and 
Expenditures of the Executive Departments (S. Journal, March 12, 1889); 1907: Committees on Expendi¬ 
tures in six departments (S. Journal, December 17. 1907); 1909: Committee on Expenditures in the Post 
Office Department (S. Journal, March 22, 1909); 1909: Committee on PubUc Expenditures (44 Cong. 
Rec. 122); 1912; Committee on Expenditures in the Department of Commerce and Labor (S. Journal, 
April 5, 1912); 1914: Committee on Expenditures in the Department of Commerce (51 Cong. Rec. 
11117); 1914: Committee on Expenditures in the Department of Labor ( ibid .); 1920: Committee on 
Expenditures in the Executive Departments (59 Cong. Rec. 7716); 1946: Committee on Expenditures 
in the Executive Departments (P.L. 601, August 2, 1946). 


tT Your committee believes that no adequate improve! 
ment in the organization of Congress can be under- j 
taken or effected unless Congress first recognizes 
its present obsolete and overlapping committee 
structure . . . 

* * * * 

"Only by untangling the existing overlapping juris¬ 
dictional lines and merging standing committees 
which today have almost concurrent jurisdiction 
can present-day legislation be adequately handled. J . " 

(Sen. Rep. 1011, 79th Cong. 2d Sess. 2) 

Section 134 of the statute expressly limited the power of each com¬ 
mittee by stating "Each such committee may make investigation into any 
matter within its jurisdiction ..." 

Section 136 emphasized this limitation of power in the following 
language: 

"To assist the Congress in appraising the ad¬ 
ministration of the laws and in developing such amend¬ 
ments or related legislation as it may deem necessary, 
each standing committee of the Senate and the House 
of Representatives shall exercise continuous watch¬ 
fulness of the execution by the administrative agen¬ 
cies concerned of any laws, the subject matter of 
which is within the jurisdiction of such committee; j 
and, for that purpose, shall study all pertinent reports 
and data submitted to the Congress by the agencies in 
the executive branch of the Government. " 

The Act certainly did not intend to give the Committee on Govern¬ 
ment Operations, or any other committee, a general roving commission 
to investigate, such as, under the leadership of Senator McCarthy, this 
Committee assumed. On the contrary, when Senator McClellan intro¬ 
duced an amendment to S. 2177, the Reorganization Act of ll946, which 
would have set up a Joint Committee on Administrative Practices and 
Efficiency, to be composed of members of Senate and Hous^ Committees 

I 

on Expenditures in the Executive Departments withjurisdicijiQn over 

. 

"practices, procedures, administrative processes and efficiency" (92 
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Cong. Rec. 6564), it was opposed by Senator LaFollette, a co-author 
of the Legislative Reorganization Act, who stated: 

”... we have come to the conclusion that no one 
committee can possibly give oversight to the actions 
of the myriad agencies and departments of Govern¬ 
ment and make certain that they are keeping within 
the bounds of the intent of Congress in delegating 
power to them to issue rules and regulations which 
have the force of law. For that reason we have 
placed that responsibility on the recognized stand¬ 
ing committees ...” (92 Cong. Rec. 6565). In 
my opinion it (the amendment) would disrupt the 
plan as we have conceived it. ” 

The amendment was rejected on a voice vote (92 Cong. Rec. 6566). 

The same limitations upon the jurisdiction of this Committee was 
illuminated in the subsequent hearings held by the Committee on the Legis¬ 
lative Reorganization Act of 1946. Dr. George Galloway, the leading 
specialist on the subject, stated: 

’’Some of the critics of the act have alleged that 
it provided, in effect, for duplicating and over¬ 
lapping investigations of the executive branch of 
the Government by many committees. But it was 
the intention of the authors of this act and of the 
members of the Joint Committee on the Organiza¬ 
tion of Congress to effect a so-called three-way 
division of labor in the performance of the over¬ 
sight function. Their thought was that the Appro¬ 
priations Committee, on the one hand, would exer¬ 
cise financial control before expenditure through the 
scrutiny of the departmental estimates, and that the 
Expenditures Committee would undertake to supervise 
administrative practices and procedures of the execu¬ 
tive agencies on the other hand, while the legislative 
committees of the Congress would have the function 
of reviewing the operation of substantive legislation. ” 

(Hearings, Committee on Expenditures in the Execu¬ 
tive Departments on Evaluation of the Legislative Re¬ 
organization Act, 80th Cong., 2d Sess., p. 121) 
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Senator LaFollette expressly stated that the purpose of| the Com¬ 
mittee on Expenditures "was not, as I see it, intended to replace the re¬ 
sponsibility which we attempted to impose upon the standing Committees 
for a constant review of the operation under legislation by the standing 
committees of the Senate or the House, as the case may be” (Id., at 
p. 77). j 

The Committee on Expenditures in the Executive Departments had, 
as shown above, a very modest role to play. It was for this | reason, un¬ 
doubtedly, that although members of the Senate could serve jointly on 
only two standing committees, members of the District of Columbia, 

■ 

Government Operations, Post Office and Civil Service Committees might 
serve on three (P. L. 601, 69th Cong., Sec. 102 (4)). This jfinds con¬ 
firmation in the report of the Special Committee on the Organization of 
Congress (Sen. Rep. 1400 79th Cong., 1946) in which Sec. li 04 (4) of the 
Legislative Reorganization Act is explained. 

I 

”It had been hoped that committee service of each Sen¬ 
ator would be limited to two standing committees, and 
in the light of generally increased jurisdiction of com¬ 
mittees that would normally be sufficient. However, it 
was discovered that with a close alinement of the two 
major parties in the Senate that arrangement would 
leave many committees of the Senate in which the ma¬ 
jority party did not have control, that is, the members 
would be evenly divided. The committee felt that that 
was not a satisfactory arrangement, and hit upon the ex¬ 
pedient of permitting Senators of the majority party who 
are members of the two Committees named above (Dis¬ 
trict of Columbia and Expenditures in the Executive De¬ 
partments), whose jurisdiction was relatively light as 
compared with other committees , to serve on three 
standing committees. ” S. Rept. 1400, 79th Cong., p. 

18; emphasis supplied) 

I 

An examination of the reports issued by the Committee on Expendi¬ 
tures in the Executive Departments shows the kind of mateifial with which 

i 

it dealt. A few instances will suffice. 
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S. Rep. 1591 - 76th Congress - 3rd Session, HR 
2264 providing for uniformity of aUowances for 
transportation of household goods of civilian em¬ 
ployees. 

S. Rep. 916 - 77th Congress - 1st Session, HR. 5785 
fixing responsibility of disbursing and certifying 
officer. 

S. Rep. 1295 - 78th Congress - 2nd Session, HR. 2969 
establishment of official checking accounts with 
Treasurer of United States for clerks of U. S. courts 
andU.S. marshals. 

S. Rep. 801 - 79th Congress - 1st Session, HR. 4350, 
replacement of government checks lost or destroyed. 

S. Rep. 47 - 80th Congress - 1st Session, S. 28, appoint¬ 
ment of registers of land offices and director and as¬ 
sistant director of Bureau of land management. 

When Senator McCarthy sponsored Sen. Res. 40, 83rd Cong., 2nd 
Sess., which appropriated money to the Committee for investigations 
within its jurisdiction, including the investigation here under discus¬ 
sion, he made no mention of any intention to investigate the carrying 
out of our foreign policy under such legislation as the Smith-Mundt Act. 
Instead, he stated the Committee’s intent M to investigate adequately those 
matters primarily involving economy and efficiency in Government, ” 
’’that the subcommittee will be able to effect considerable savings in the 
operation of the executive agencies, ” and that ’’savings can be effected 
in specific cases of inefficiency or waste. ” (Sen. Rep. 19, 83rd Cong., 
1st Sess., p. 2). In accordance with his representations, Senate Reso¬ 
lution 40 authorizes the expenditure of moneys by the Committee ”or any 
duly authorized subcommittee thereof” in ’’making investigations as 
authorized by subsection (g) (2) (B) of rule XXV of the Standing Rules 
of the Senate, or any other duties imposed upon it. ... ” 

It is obvious that an investigation into the substantive policies of 
the Executive Branch of the Government is very different from an ex¬ 
amination into ’’Budget and accounting measures” and ”Reorganization 
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in the executive branch ...” These are the only two subjects over 
which the Committee is given jurisdiction (P. L. 601, 79th Cong., Sec. 

102 (g) (1)). In connection with these powers it has four duties which 
are described in section 102 (g) (2). The description of these duties, 
read in context of the Act as a whole, is necessarily defined and limited 
by the Committee T s substantive jurisdiction (See White v. United States, 

i 

305 U. S. 281, 292). But even if (g) (2) (B) were to be readjas an allo¬ 
cation of authority and jurisdiction independent of (g) (1), it is still 
limited to that aspect of government authority which involves the saving 

I 

of money. 

j 

The Committee T s argument that every substantive aspect of govern- 
ment T s operations can be examined by it because money is jspent is self- 
defeating. If successful it would invade the jurisdiction of every other 
committee in violation of the explicit purposes of the Legislative Re¬ 
organization Act. 

The Government suggested upon the trial that the Committee could 
investigate anything in the Government because it might lead to a reor¬ 
ganization of governmental departments (J. A. 85). But idie term 

! 

"reorganizations in the Executive Branch of the Government" as used 
in (g) (1) (B) which gave the Committee the duty under (g) (2) (C) of 
"evaluating the effects of laws enacted to reorganize the legislative and 
executive branches of the Government, " referred to those reorganiza¬ 
tion acts which delegate to the President the authority to reorganize the 
Executive Branch of the Government, subject to the veto power of Con¬ 
gress (See e. g., S. Rep. 36, 83rd Cong., 1st Sess.; S. Rep. 4, 84th 
Cong., 1st Sess.). This is very different from "reorganizations" in 
the unlimited sense used by government counsel. 

i 

When an attempt was made to give this Committee the power to 
investigate the content of the Voice of America Program, Senator Con- 
nally pointed out in language most appropriate to the present case: 

I 

i 

i 

I 
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. . If jurisdiction of the measure should be given 
to the Committee on Expenditures in the Executive 
Departments because the expenditure of money is 
involved, then every resolution affecting any depart¬ 
ment of the Government would have to go to that com¬ 
mittee because there is no activity that does not re¬ 
quire money. Everything we appropriate for involves 
money. Therefore if a resolution on any subject within 
the Federal jurisdiction comes before the Senate, some 
wise Senator may adjust his glasses and say, T This 
matter ought to go to the Committee on Expenditures 
in the Executive Departments, because there is an ex¬ 
penditure involved . . . T ” 

(94 Cong. Rec. 6555) 

As a result, the Resolution was referred to the Committee on Foreign 
Relations 1 (94 Cong. Rec. 6561). 

Further, the Act places the power to investigate espionage and 
subversive activities in the Judiciary Committee, (See Legislative Re¬ 
organization Act, Public Law 601, 69th Congress, Sec. 102 (1) (k)) 
and not in the Committee on Government Operations. 

The Senate placed significant limitations on the Committee on 
Government Operations early in the First Session of the 83rd Congress. 
The Senate was then considering appropriations for its several com¬ 
mittees. Among the resolutions presented to the Senate was S. Res. 

40, to appropriate funds for the McCarthy Committee to conduct hear¬ 
ings as authorized by Subsection (g) (2) (B) of Rules XXV of the Rules. 
The legislative history makes it clear that the Rules Committee in 
proposing, and the Senate in passing, the Resolution, intended to con¬ 
fine the Committee to its statutory jurisdiction, i. e. , to investigate 
economy and efficiency in government operations. 

Thus, S. Rep. 19, 83rd Cong., IstSess. which accompanied S. 
Res. 40 e^qjressly stated that the Permanent Subcommittee on Investiga¬ 
tions 


* As is noted above, the McCarthy Committee had assumed power to Investigate the Voice of America 
in the preceding Congress. See also Sen. Rep. 2. 81st Cong., 1st Sess. 


I 
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’’will inquire into the administration of Government 
agencies to see wherein certain economies may be 
effected. It is also intended that certain aspects of 
improper influence in Government shall be investi¬ 
gated, but any inquiries undertaken will in no way! 
interfere or transgress those investigations which 
other Senate and House of Representatives commit¬ 
tees may be engaged in making in comparable areas 
of Government operations, such as subversive activi ¬ 
ties . ” (underlining supplied^ 

As part of this report there was submitted to the Seriate a letter 
from Senator McCarthy referring to S. Res. 40. In justifying his re¬ 
quest for increased staff and appropriations he said: 

”In considering the budget for the next year it was the 
opinion of the members of the Senate Committee On 
Government Operations that if the subcommittee in¬ 
tended to investigate adequately those matters pri¬ 
marily involving economy and efficiency in Govern¬ 
ment, it would be necessary to increase our staff to 
approximately 23 persons. It is believed that with an 
expanded staff of this size the subcommittee will |be 
able to effect considerable savings in the operation of 
the executive agencies. It has been the experience of 
this subcommittee that by making constant inquiries 
into the activities of Government agencies, savings 
can be effected in specific cases of inefficiency ok 
waste. In addition the salutary effect of a planned 
investigative program necessarily tends to make for 
better efficiency and economy in those agencies Crtiich 
are the subject of inquiries by our subcommittee] ” 

On January 30, 1953 the Senate considered both Senate Resolution 
40 and a companion resolution, S. Res. 46, which appropriated funds 
for the Subcommittee on Internal Security of the Judiciary Committee. 
An extended debate took place, too lengthy to set forth here in full (99 

Cong. Rec. 683-693). In the course of the debate on S. Res. 46, the 

I 

question was raised by Senator Ellender as to possible overlapping be¬ 
tween the Judiciary Committee, charged with investigation of subversive 

i 

activities, and Senator McCarthy’s Committee. Senator Jjenner ex- 
plained that there was no conflict. He said: 
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’1 think the Committee on Government Operations. . . 
has a proper field of investigation without going into the 
field of communism or subversive activities in the Gov¬ 
ernment. " (99 Cong. Rec. 685). 

To this Senator McCarthy answered: 

"I may say that I have been very much concerned 
about subversive activities within the Government, 
and I still am. Whenever I find such activities I in¬ 
tend to take them up with the subcommittee of which 
the Senator from Indiana is to be chairman. " 

(99 Cong. Rec. 686). 

Immediately following this debate, the Senate considered the adop¬ 
tion of S. Res. 40. Senator McCarthy made several rather lengthy 
speeches during the course of the discussion. He justified the expanded 
staff and appropriations for his Committee on the ground that the Com¬ 
mittee would turn up many examples of waste, inefficiency and corrup¬ 
tion in government. He pointed to previous investigations by the Com¬ 
mittee, such as that conducted in the tanker cases, which, he said, 
might mean a recovery of large sums of money by the government (99 
Cong. Rec. 699). He reported that there was a "wasteful situation in the 
Federal Security Agency" resulting in unnecessary costs (ibid .) He said 
that there were "unusual" procurement practices in connection with stock 
piling which seemed to be "very wasteful" (ibid.). In this extended dis¬ 
cussion, there was no suggestion either by Senator McCarthy, or by any 
of the other Senators who participated, that the funds provided by the 
resolution would be used to investigate the subject of subversive activi- 
ti es or foreign relations, or a combination of the two. (99 Cong. Rec. 
698-706). 

True, Congress has, at times, acquiesced in Senator McCarthy’s 
assumption of power. The reasons for this are irrelevant to this issue. 
The Committee’s power to investigate is limited by law (U.S. v. Rumely, 
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345 U.S. 41, 44). Neither its assumption of greater power, nor the 
Senate’s acquiescence in such assumption can affect appellant’s rights. 1 

We therefore say that neither the Committee on Government Op¬ 
erations nor its Permanent Subcommittee had been authorizdd to inves- 

i 

tigate in the field here under consideration. j 


B. 


THE INQUIRY INTO THE OVERSEAS LIBRARY PROGRAM WAS 
AN INQUIRY INTO FOREIGN AFFAIRS. SUBJECT TO THE EX¬ 
CLUSIVE JURISDICTION OF THE SENATE COMMITTEE ON 
FOREIGN RELATIONS 


The McCarthy Subcommittee claimed to be investigating the ad¬ 
ministration of the overseas libraries. (J.A. 20). Senator McCarthy 
described the Subcommittee’s object as: ”To check the effectiveness, the 

efficiency of the I. T. A., to find out whether they were doing what they 

[ 

were ordered to do under Public Law 420 (sic).” (J.A. 50). More specifi¬ 
cally, he said: ”We were very much concerned about the purpose of books 
which extolled the virtues of Communism and derided America ; we thought 

we should go into that in detail to determine what, if any, legislation was 

i 

required to remedy the situation. ” (J.A. 59). (emphasis supplied). 

These libraries were administered under the United States Infor- 

j 

mation and Educational Exchange Act of 1948, Public Law 402, 80th 

I * 

Cong., more generally known as the Smith-Mundt Act. Thle purpose of 
the Act was ”to permit a better understanding of the Unitec^ States in 


This is not the first attack on the jurisdiction of this Committee. In United States v. Kamin , 

135 F. Supp. 382 ( E. D. Mass. 195S). a District Court recently dismissed an indictment after trial 
on the ground that the Committee's investigation into subversive activities at Harvard University and 
in defense plants was outside the Committee's jurisdiction. j 

In United States v. Lamont, Unger and Shadowitz , 18 F. R. D. 27 (S. D. N.Y. 19j55), a District 
Court dismissed an indictment before trial. Although the Court did not reach the question of the 
jurisdiction of the Committee, it did say in a footnote, "In passing it is interesting to note that the 
power to inquire into subversive activities which the Government urges is an incident) of the Committee’s 
powers appears to be negated by Senate Report No. 19, which accompanied Senate Pjesolution 40 
referred to above at page 16. 


I 
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other countries, and to increase mutual understanding between the people 
of the United States and the people of other countries” (P. L. 402, Section 
2 ). 


The administration of this Act was clearly part of our foreign affairs. 
The law was passed following hearings before the Senate and House Com¬ 
mittees on Foreign Relations. These Committees issued reports on the 
subject (Sen. Rep. 573, 80th Cong.; Sen. Rep. 811, 80th Cong.; H. Rep. 
416, 80th Cong.). The Bill as described in Senate Report Number 811 
was one 

”to enable the Government of the United States more 
effectively to act in its foreign relations by means of 
promotion of the interchange of persons, knowledge 
and skills between the people of the United States and 
other countries, and by means of public dissemina¬ 
tion abroad of information about the United States, its 
people, and its policy. ...” 

The Act was administered by the Department of State whose policies are, 
of course, subject to the jurisdiction of the Senate Committee on Foreign 
Relations which has jurisdiction over ’’Relations of the United States with 
foreign nations generally” and related matters (Legislative Reorganization 
Act of 1946, P. L. 601, 79th Cong., 2ndSess., Sec. 102(l)(i)). 

The Act has repeatedly been recognized as an instrument of foreign 
relations. As the Senate Committee on Foreign Relations has said: 

”An international information service is a new 
tool in the conduct of United States foreign relations. 

Its full potentialities are scarcely realized. Our in¬ 
ternational information program must support and 
promote our foreign policy and our foreign relations 
or it has no reason for existence. ” (Sen. Rep. 406, 

83rd Cong. 1st Sess., p. 1) 

The Information Service was operated by the State Department with 
the advice of two expert committees: the United States Advisory Commis¬ 
sion on Information and the United States Advisory Commission on 
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Educational Exchange (Section 601). Each made regular reports to the 
State Department and to the Foreign Relations Committees of Congress, 
in accordance with Section 603 of the Act. 1 

The selection of books was made by the International Relations 

I 

Board of the American Library Association which includes th£ Librarian 
of Congress and other leading librarians in the United States ^Hearings, 
Senate Appropriations Committee, H. R. 6056, 79th Cong. 2nji Sess., 
p. 1058). In addition the Advisory Commission on Educational Exchange 


appointed a Subcommittee on Books Abroad. 

In 1952 and 1953, various criticisms were made of the pperations 

of the Information Service. The Senate, on June 30, 1952, passed a 

I 

resolution authorizing the Foreign Relations Committee to conduct: 

| 

"a full and complete study and investigation with 
respect to — (A) the objectives, operations and i 
effectiveness of existing foreign information pro- j 
grams conducted by the Department of State and ! 
other agencies of the United States; (B) the prompt 
development of techniques, methods, and programs 
for greatly expanded and far more effective opera¬ 
tions in this vital area of foreign policy, * * * 

(C) the extent and scope of organization and of re-! 
organization of existing departmental and agency 
structures which may be necessary or desirable i 
to accomplish the foregoing objectives in the pre-! 
sent world crisis. " (S. Res. 74, 82nd Cong., 2nd 
Sess.) 

I 

There was nothing ambiguous about this resolution. Tlhe Foreign 
Relations Committee proceeded with its investigation. Thrpe Senators 
inspected information operations abroad during November ahd December 
1952. Hearings were held in the United States on November! 20 and 21, 
1952. Staff reports were made. The Committee made an interim report 
on January 30, 1953 (Sen. Rep. 30, 83rd Cong. 1st Sess.). ! On February 
20, 1953, the Senate by S. Res. 44, 83rd Congress, continued the 


1 H. Doc. 431, 556, 648, 81st Cong. 2nd Sess.; H. Doc. 321, 412, 83rd Cong. 2nd ?ess.; H. Doc. 35. 
154, 83rd Cong. 1st Sess.; H. Doc. 294, 83rd Cong. 2nd Sess.; H. Doc. 67 , 84th Cong. 1st Sess.; H. Doc. 
94, 83rd Cong. 1st Sess.). 
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authorization to the Committee on Foreign Relations by giving it until 
June 30, 1953, to complete its investigation and render a report. A com¬ 
prehensive report was made on June 15, 1953 (Sen. Rep. 406, 83rd 
Cong., IstSess.). 

The Senate thus (a) prohibited the Permanent Subcommittee from 
investigating in the field of foreign relations or of subversive activities, 
making it clear that it was to confine itself to its traditional tasks, and 
(b) almost simultaneously directed the Committee on Foreign Relations 
to investigate the very matters into which Senator McCarthy thereafter 
intruded. As in United States v. Rumely , 345 U. S. 41, the Permanent 
Subcommittee thereby clearly overstepped the bounds of the authority 
committed to it. 

POINT n 

The Permanent Subcommittee on Investigations Was 
Not Authorized by the Committee on Government 
Operations to Conduct This Investigation _ 

It will be noted that the indictment (J. A. 1) failed to allege that the 
Subcommittee had any authority to investigate the subject under inquiry. 
The trial affirmatively showed this lack of authority in the Subcommittee. 

There is no proof that the Committee authorized its subcommittee 
in the 83rd Congress to do more than appears in the Committee Rules of 
January 14, 1953 (J. A. 30-31); those rules do not authorize the Subcom¬ 
mittee to conduct any particular investigation. This is a matter going to 
the jurisdiction of the Subcommittee. Action by the Committee, such as 
a formal minute or resolution is required to transfer authority from the 
Committee to the Subcommittee when such authority affects the rights and 
duties of other persons. No such action was proven at the trial. 

Nor do the actions taken in Executive Session by the Committee on 
February 26, 1948 or on January 14, 1953, described by Senator McCarthy 
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I 

I 

(J. A. 34, 39) supply this defect. Such informal action is not binding upon 
the appellant since he could not have known that it had taken place (J. A. 91, 

j 

92, 138). The action taken in 1948 was in any event superseded by the 
subsequent adoption of new rules (J. A. 91). Knowledge of the law may 
generally be imputed to persons summoned before Congressional Commit¬ 
tees. Such imputation, however, is not possible when the Cotnmittee 
relies on a secret minute or a secret conversation. The appellant explicit¬ 
ly challenged the jurisdiction of the Committee at the time of his appear- 
ance. The Subcommittee therefore had an opportunity to malfe known to 
the witness any asserted authority on which it relied. It did not do so. 

Senator McCarthy, the Government’s principal witness! conceded 
that there was no grant of authority to be found in Senate Resolution 40, 
pursuant to which the hearings were claimed to be held, (J. Aj. 86) which 
he described as "just an appropriation” (J. A. 87), or in Senate Resolution 
189 under which the appellant was indicted (J. A. 1) which he [described as 
’’another appropriations resolution” (J. A. 88), or in Senate Resolution 280 
under which the appellant was indicted, (J. A. 1) which he said ’’merely 
changes the name of the committee” (J. A. 89). In brief, the^e is nowhere 
in the record any showing of any authority granted by the Senjate to conduct 
any inquiry, and hence no showing what the subject matter of the inquiry 
was. The asserted power stemming from Public Law 601 ws^s not granted 
to any subcommittee (J. A. 90) and, according to Senator McCarthy 
’’obviously” did not say what the subject matter of the inquiry was. (J.A. 
90). This matter was carefully examined by Judge Weinfeld in the cases 

i 

of Upited States v. Lamont, et al. , supra , p. 19, who dismissed an 
indictment for contempt of this same Committee on the ground that there 
was no showing of authority in the Subcommittee, or of the matter under 
inquiry. 


i 
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POINT m 

The Question Concerning Appellant’s Political Affil¬ 
iations at the Time he Wrote His Books Was Not 
Pertinent to the Subcommittee’s Alleged Inquiry 

This Court has authoritatively decided that ’’pertinency is an element 
of the criminal offense which must be shown by the prosecution, ” Bowers 
v. United States , 92 U.S. App. D.C. 79, 84, 202 F. 2d 447, 452 (CA, DC 
1953), and that ’’the United States had the task of proving his guilt beyond 
a reasonable doubt, and a part of that task was to show the pertinency of 
the questions he refused to answer, since pertinency was not apparent 
from the questions themselves” (id.). In Rumely v. United States , 90 
U.S. App. D.C. 382, 197 F. 2d 166, 177 (1952), affirmed United States 
v. Rumely , 345 U.S. 41, it was held that ”. . . ’pertinent’, as used to 
describe a requisite for valid congressional inquiry, means pertinent to 
a subject matter properly under inquiry, not generally pertinent to the 
person under interrogation” (emphasis supplied), a view subsequently 
adopted by the Supreme Court in that case. The Court here followed the 
authoritative precedent of United States v. Sinclair , 279 U.S. 263, 296; 

49 S. Ct. 268, 273; 73 L. Ed. 692 (1929) holding that the Government 
’’must plead and show that the question pertained to some matter under 
investigation”. And in the Bowers case, the Court of Appeals noted (at 
page 453) that ’’the trial judge has no more right to presume pertinency 
without proof than a jury has to guess at guilt. ” See also McGrain v. 
Daugherty , 273 U.S. 135. 

This purported to be an inquiry into the operations of the Information 
Centers abroad. The political views of an author whose books happened to 
be in those libraries is not pertinent to the question whether the libraries 
were carrying out their functions under the law. Indeed, the Government 
conceded that it raised no question as to the contents of the books (tran¬ 
script, p. 11). In view of this concession, it would seem difficult to find 
any reason for even calling appellant as a witness. 
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In Sinclair ( supra , at page 298) the Supreme Court stated that the 
question of pertinency 

”... may be likened to those concerning relevancy 
at the trial of issues in court, and is not essentially 
different from the question as to materiality of falsp 
testimony charged as perjury in prosecutions for that 
crime”. ! 


We surmise that no judge at nisi prius would hold relevant the abrupt 
question, ,T Were you a member of the Communist conspiracy}”, with no 
foundation laid, directed to a witness under subpoena. 

i 

i 

Pertinency must, of course, be judged in the context inj which a 
question is put. Here, the appellant had been told before his [appearance 
that he was subpoenaed ”to give information regarding the presence of my 
books in overseas libraries” (J. A. 140, 149). The only additional infor¬ 
mation given him was that it has ’’been established and confirmed by the 

I 

State Department that Mr. O’Connor’s writings have been purchased and 

I 

have been distributed in various information centers around the world” 

(J. A. 21), followed by Senator McCarthy’s statement that ’’when the roy¬ 
alties of your books, paid by the taxpayer, go into the Communist coffers, 

I 

then this committee is concerned with that” (J. A. 22). 

The appellant did not know, until this point, that his books had been 
purchased (J. A. 138). He was in possession of information indicating 
that he probably had not, in fact, received any royalties from any govern¬ 
mental source (J. A. 138, 139). The appellant was therefore justified in 
concluding that ”1 came to Washington fully prepared to cooperate with 
the committee in any of its lawful inquiries, but I found nothing that I 
consider to be pertinent to any information that I had” (J. A. 141) and that 
’’the Senator was really not trying to find out, merely trying to blacken 
my name; ruin my reputation” (J. A. 145). Only the most obtuse witness 
could have reached another conclusion. The appellant informed the 
Committee at the time he was called that ”1 have not known until this mo¬ 
ment that my books were in overseas libraries, and most certainly I had 

i 

i 
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nothing whatever to do with their selection there”, (J.A. 22) thus making 
clear to the Committee that he was not in a position to give relevant testi¬ 
mony concerning the matter on which he had been informed he was called. 

The question was not pertinent because of the want of jurisdiction 
in the Committee. The appellant said so, in objecting to ”the authority of 
the Committee, under the statute by which it was created by Congress, to 
inquire into my writings or my political views” (J.A. 22). 

The question was not pertinent because it was too remote in time. 

It asked ”At the time you wrote the books ...” (J.A. 22); this meant a 
period from 1933 to 1950 (J.A. 137). Thus, the rule of Bowers v. United 
States , 92 U.S. App. D.C. 79, 81; 202 F. 2d 447, 449 is applicable that 

” . . . we are unable to see how an investigation 
into the activities of organized crime in interstate 
commerce which was being conducted in 1951 
would be furthered in any way by the subcommittee's 
knowledge of what business Bowers engaged in in 
Chicago some twenty-four years before”. 

Presumably, there was organized crime in interstate commerce in 1927; 
but the question put to the appellant covers a period when there were no 
overseas libraries in existence. 

The question was not pertinent because there is no logical relation¬ 
ship between the political views of an author and the effect of his writings 
abroad, which can be determined only by examining their contents. Tele¬ 
pathy is not an accepted science; whatever the appellant’s political views 
in 1933, he could project them from Rhode Island to New Delhi only 
through his writings, in which the Committee was totally uninterested. 

No rational ground for pertinency has been advanced. The only 
ground assigned at the hearing was the "royalties into Communist coffers” 
theory. 
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This is squarely rebutted by Kilbourn v. Thompson , 103j U.S. 186, 
(1880) where the Supreme Court unanimously concluded that 

’’such an enlargement of jurisdiction would not now ^e 
tolerated in England, and it is hoped not in this country 
of written constitutions and laws; but it looks very like 
it when, upon the allegation that the United States is a 
creditor of a man who has an interest in some othey 
man’s business, the affairs of the latter can be subject - 
ed to the unlimited scrutiny or investigation of a congres¬ 
sional committee”. (Emphasis supplied) 

Here, as in Kilbourn, the theory proves too much. If accepted, it 
would permit unlimited scrutiny of every recipient of Social Security 

i 

payments, farm benefits, veteran’s allowances, tax refunds and the like 
- for these involve ’’taxpayers’ money” that may find its way into ’’Com¬ 
munist coffers”. Here, the appellant was not a debtor of the Government, 
as was claimed in Kilbourn; if he received royalties, the transaction was 
complete years before and the money was his to dispose of ai he liked. 

Second, the Senator’s bizarre logic disposes of this ground. He 
asserted that ”You can be a member of the (Communist) conspiracy with¬ 
out being a member of the Party ...” (J. A. 193). He conceded that 

i 

”a sympathizer with the Party would be in a different status because the 
royalties would not go into the coffers of the Communist Party...” 

(J. A. 98) and that ’’when you get to the communist sympathizer, you have 
to go to the content of the book” (J. A. 105). But the question asked 
appellant did not concern membership in the Party; accordingly, it would 
be necessary under this Alice in Wonderland reasoning to ”gp to the 
content of the books”. This is precisely what was not done) 

I 

In the entire context, it is clear that the Committee wis not attempt¬ 
ing to serve any legislative purpose. The question is not pejrtinent be¬ 
cause its only purpose was to humiliate the appellant. The abruptness of 
the question, the failure to lay any foundation by questions or otherwise, 
and the lack of interest in information from readily available sources, 
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properly led the appellant to conclude that the only purpose of the inquiry 
was to ,T blacken my name, ruin my reputation” (J.A. 145). 


POINT IV 

Appellant Had the Right Under the First and Ninth 
Amendments to the Constitution of the United States 
to Refuse to Answer the Question as to His Political 
Associations and Beliefs. 


The Court below was apparently of the belief that the defendant’s 
rights under the First Amendment had been abridged, but concluded that 
this was justified (J.A. 11). In this we think the Court erred. 

That the rights of the citizen are paramount to the power of Congress 
is a long-standing tradition. The question early arose in Massachusetts 
in Burnham v. Morrissey , 14 Gray 226, where the Supreme Judicial Court 
of Massachusetts (then presided over by the renowned Chief Justice Shaw) 
unanimously in a case involving imprisonment for contempt of the House 
held that 


'The (Massachusetts) House of Representatives is not 
the final judge of its own power and privileges in cases 
in which the rights and liberties of the subject are con¬ 
cerned, but the legality of its action may be determined 
by this court. That House is not the Legislature, but 
only a part of it, and is therefore subject in its action 
to the law in common with all other bodies, officers and 
tribunals within the Commonwealth”. 

The rule was readily and unanimously adopted by the Supreme Court 
in Kilbourn v. Thompson , 103 U.S. 168, 175 (1880). After an exhaustive 
review of the precedents, it concluded that 

’’Conceding for the sake of the argument that there are 
cases in which . . . the Congress of the United States 
may punish for contempt of its authority, or disregard 
of its orders, it will scarcely be contended by the most 
ardent advocate of their power in that respect that it is 
unlimited”. 
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I 


In United States v. Sinclair , 279 U.S. 263, 292, the Supreme Court 
again noted that j 

i 

” . . . it is well to remember that few, if any, of 
the rights of the people guarded by fundamental law 
are of greater importance to their happiness and 
safety than the right to be exempt from all unauthor j- 
ized, arbitrary or unreasonable inquiries and dis- i 
closures in respect of their personal and private 

affairs”. i 

! 

Or, as Mr. Justice Brandeis phrased the matter in his classic dissenting 
opinion in Olmstead v. United States , 277 U.S. 438, 478, 

I 

”The makers of our Constitution . . . conferred, j 
as against the government, the right to be let alone' 

— the most comprehensive of rights and the right i 
most valued by civilized man. ” 

And the rule has been restated as recently as Quinn v. United States , 349 
U.S. 155, 161, by the present Chief Justice: 

I 

”But the power to investigate, broad as it may be, ! 
is also subject to recognized limitations. It cannot 
be used to inquire into private affairs unrelated to j 
a valid legislative purpose. Nor does it extend to I 
an area in which Congress is forbidden to legislate. 

Similarly, the power to investigate must not be cod- 
fused with any of the powers of law enforcement; ! 
those powers are assigned under our Constitution 
to the Executive and the Judiciary. Still further 
limitations on the power to investigate are found iii 
the specific individual guarantees of the Bill of 
Rights, such as the Fifth Amendment’s privilege j 
against self-incrimination which is in issue here. ” 

This respectable tradition accurately reflects the 
framers of the Bill of Rights. Chief Justice Marshall, 
more, 7 Peters 243, 250, summarized those reasons, 


intentions of the 
in Barron v. Balti- 


"Serious fears were extensively entertained that 
those powers which the patriot statesmen . . . 
deemed essential to union, and to the attainment 
of those invaluable objects for which union was 
sought, might be exercised in a manner dangerous 
to liberty ... In almost every convention by which 
the constitution was adopted, amendments to guard 
the abuse of power were recommended ... In com¬ 
pliance with a sentiment thus generally expressed, 
to quiet fears thus extensively entertained, amend¬ 
ments were proposed by the required majority in 
Congress and adopted by the states. ” 

Edmund Randolph, in stating the reasons which led to the adop¬ 
tion of the Virginia Declaration of Rights of June 12, 1776, the predeces 
sor of the Federal Bill of Rights, said 

”In the formation of this bill of rights two objects 
were contemplated: one, that the legislature should 
not in their acts violate any of these canons; the 
other, that in all the revolutions of time, of hu¬ 
man opinion, and of government, a perpetual standard 
should be erected, around which the people might ral¬ 
ly . . . ” 1 

Thomas Jefferson, in the preamble to the Virginia Statute Es¬ 
tablishing Religious Freedom wrote: 

"Almighty God hath created the mind free, and man¬ 
ifested his supreme will that free it shall remain by 
making it altogether insusceptible of restraint; that 
all attempts to influence it by temporal punishments, 
or burthens, or by civil incapacitations, tend only 
to beget habits of hypocrisy and meanness . . . the 
opinions of men are not the object of civil govern¬ 
ment, not under its jurisdiction; that to suffer the 
civil magistrate to intrude his powers into the field 
of opinion and to restrain the propagation of principles 
on supposition of their ill tendency is a dangerous fal¬ 
lacy ...” 

Echoes of this sentiment are found in his statement that ’’the minority 
possess their equal rights, which equal law must protect, and to vio¬ 
late which would be oppression. ” 2 

1 "Randolph’s Essay", 44 Virginia Magazine of History , 47(1936), 

2 First Inaugural Address, March 4, 1801. Henry S. Commager, Documents of American History (2d 

Ed. New York. 1940), I. 187. 


That these rights were conceived broadly, and were to be adapted 
to changing circumstances, Madison made entirely clear. Inj a letter 

i 

prior to the framing of the Bill of Rights, he wrote, 

"it is my sincere opinion that the Constitution ought to 
be revised, and that the first Congress meeting un^er 
it, ought to prepare and recommend to the States fpr 
ratification, the most satisfactory provisions for all 
essential rights, particularly the rights of Conscience 
in the fullest latitude, the freedom of the press, trials 
by jury, security against general warrants, etc. ” 1 

The framers of the amendments sought, perhaps above; all other 
goals, the realization of the object stated in the Virginia Declaration of 
Rights, Section 2, from which the Federal Bill of Rights was! largely 
drawn, 

! 

’’That all power is vested in, and consequently derived 
from, the people; that magistrates are their trustees 

and servants, and at all times amenable to them” ! 

I 

I 

and, therefore (Section 6) j 

’’That elections of members to serve as representa¬ 
tives of the people, in assembly, ought to be free [ . . ” 


In the Federal Constitution we find this principle set fdrth in the 


Ninth Amendment. (See Patterson, The Forgotten Ninth Amendment, 

1955). ! 

We have, therefore, a solidly rooted tradition, based on the firmest 
precedents, that there are limits on the investigative power jof the Congress, 
and that in the event of conflict the right of the citizen to be Jet alone is to 
prevail. That this Constitutional right to privacy is closely jrelated to the 
concept of pertinency is shown by Chief Judge Biggs in United States v. 

" " i 

Orman, 207 F. 2d 148 (1953) (at page 158), who stated that \ 

— 

’’The individual must rely, for the protection of his 
privacy, upon the requirements of pertinency discussed 

* James Madison to George Eve. January 2, 1798. 
pp. 161-163. 


Documentary History of the Constitution. Vol. V. 


above. Where a Congressional investigation enters 
a field to which the First Amendment is applicable, 
courts will be particularly careful to check unlawful 
lines of inquiry”. 

There can be no doubt that the inquiry here ’’enters a field to which 
the First Amendment is applicable”. The appellant is an author. The 
subject matter of the inquiry related to books. The question sought to 
elicit the appellant’s political views of many years before. What we have 
heretofore said on the question of pertinency therefore has its place in a 
discussion of the Constitutional issue. The presence of a Constitutional 
issue demands that a restrictive view be taken of the powers of the Com¬ 
mittee and that pertinency appear beyond a reasonable doubt. Rumely v. 
United States, supra . The reasons have been well stated in Chief Judge 
Edgerton’s opinion in Watkins v. United States, decided January 26, 1956, 
Slip Opinion, pp. 5, 6. We recognize that that opinion has been vacated 
and reargument ordered, but rely on it for a statement of our views. 

The opinion below conceded that there had been an ’’abridgment of the 
defendant’s (appellant's) rights under the First Amendment” (J.A. 11), but 
relied on Barsky v. United States , 1948, 83 U.S. App. D. C. 127, 167 F. 2d 
241, Lawson v. United States, 1949, 85 U.S. App. D.C. 167, 176 F. 2d 49, 
and similar cases holding that the ’’right to remain silent” must ’’yield to 
national interests justifiably thought to be of larger importance”. To this 
there are several answers. 

First, the grounds for distinguishing those cases have been set forth 
at length in Chief Judge Edgerton’s opinion in Watkins v. United States, 
supra, Slip Opinion, pp. 14, 15. The circumstances here are stronger, 
for here the appellant was protecting his personal right of privacy while 
in Watkins the appellant refused to talk about others • cf. Rogers v. United 
States , 340 U.S. 367 (1951) and Judge Bastian’s dissenting opinion in 
Watkins , Slip Opinion, p. 11. 

Second, later cases have seriously qualified the holdings in Barsky, 
l^Json, et al. Rumely, Bowers, Orman and Quinn have set clear limits 
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to the doctrine there enunciated. Even at the time, serious doubts were 
entertained concerning the result in those cases, cf. the concurring 
opinions in United States v. Rumely , 345 U. S. 41, 56; and the dissent¬ 
ing opinions in Dennis v. United States , 341 U. S. 494, 579, j 581; United 
States v. Josephson , 165 F. 2d 82, 93; Barsky v. United States , 83 
U.S. App. D. C. 127, 136, 167 F. 2d 241, 252. A sober second thought 
has called for a reappraisal of those cases, and of the need!for limiting 
them strictly to their facts. 

i 

Third, in one fashion or another, these cases rely on| the concept 
of ’’national security”. Any such consideration is absent here. The ap¬ 
pellant’s political views and associations prior to 1950, ancl as remote 
as 1933, have no conceivable bearing on the present state of the national 
security. Nor, as we have already shown, is there any relationship be¬ 
tween the appellant’s political views and associations - as 
from the content of his writings - and American influence apd prestige 
abroad. In this respect, it is again relevant to recall that this Subcom¬ 
mittee had no powers to conduct any inquiry involving the national secur¬ 
ity. I 

I 

Fourth, the question related not to membership in the Communist 
Party, but in the ’’Communist conspiracy”, in the eyes of the Chairman 
a latitudarian term which includes persons not members of the Party 
(J. A. 104), ’’concealed Communists” (J.A. 104), ’’any person who for 
any reason refused to answer” whether he was a Communist (J. A. 105), 

i 

and apparently persons whose names appear in the files of the Un- 
American Activities Committee (J.A. 108). The deliberate vagueness of 

i 

so all-encompassing a term shows that the questioner was not concerned 
with national security, since the answer, if elicited, could shed no light 
on the state of the national security. 

For these reasons we say that the question, without j adequate justi¬ 
fication, invaded the appellant’s Constitutional rights under the First and 
Ninth Amendments. 


distinguished 
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POINT V 

The Question As To ’’Communist Conspiracy” 
Was Too Vague to Meet the Requirements of the 
Sixth Amendment. 


Appellant was not asked the now familiar question as to Communist 
Party membership. 1 The question put to him as to whether he had been 
a member of the ’’Communist conspiracy, ” was both unfamiliar and im¬ 
precise. (J.A. 1, 23, 80). As such it fails to meet this Court’s test: 

’’The Constitution requires that in all criminal 
prosecutions an accused shall be informed of the na¬ 
ture and cause of the accusation against him. * * * 

Not only is it a basic rule that ’Criminal statutes 
must have an ascertainable standard of guilt or they 
fall for vagueness’, but it is equally well established 
that an indictment must charge an offense with such 
reasonable certainty that the accused can make his 
defense. * * *” 

United States v. Lattimore, _U. S. App. D. C. _, 215 F. 2d 847, 849 

aff’g. in part, D. C. D. C. 1953, 112 F. Supp. 507 (D.C. D. C. 1953). 
Here, as there, there is the deliberate absence of a ’’definition of the 
term 2 .... [Communist conspiracy] or any concrete specification of 
its content either in the indictment or in the statute. Without such defini¬ 
tion or specification the term has no certain meaning. ” ibid. 


1 An earlier inquiry of appellant with respect to the Communist Party, which he declined, on con¬ 
stitutional grounds, to answer was not pursued and is not set forth in the indictment. (J.A. 21). Even 
this term, once regarded as reasonably clear, is now creating difficulties for judges and juries. 

Fisher v. United States (C. A. 9. No. 14. 731, Feb. 15, 1956);Gold v. United States of America 
(C.A.D.C.. No. 12352); Jencks v. United States (U.S. Sup. Ct. Oct. Term, 1955, No. 596), cert, 
granted March 5. 1956; Bryson v. United States (C. A. 9th, No. 14859 now pending); United States v. 
Remington . 191 F. 2d 246 (C. A. 2), cert. den. 343 U.S. 907. 

Their task will be made more difficult by the diverse methods of proof suggested by the Communist 
Control Act of 1954, 68 Scat. 775. It is appropriate to note here the difference between (a) prosecutions 
for perjury or false statements where the witness presumably knows what he is talking about, or the con¬ 
clusions of quasi-judicial agencies on communism on the one hand, and (b) compulsion to answer a ques¬ 
tion susceptible of diverse interpretations. 

2 The term referred to by the Court was "sympathizer" in the phrase "sympathizer or any other kind 
of promoters" of Communism or Communist interests. 
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What is the meaning of the term ’’Communist conspiracy” ? Ap- 
pellant was not told its meaning by Senator McCarthy in 1953lor by the 

prosecuting attorney in 1955. (J. A. 20-23, 141-158). Appellant testi- 

| 

fied that he did not know the sense in which it was used by either inter¬ 
rogator. (J A. 142, 144-146, 148-155-157). The indictment does not 

i 

define it. (J. A. 1). The trial court which found it innocent df ambiguity 
failed to define it. (J. A. 4-11). 

I 

i 

Historically political conspiracies, whether Communist or other- 

i 

wise, have meanings varying with the political views of both the user and 

the times. Thus, we are told that: I 

I 

! 

’’Political conspiracy may be defined generally as a| se¬ 
cret combination of persons for the purpose of chang¬ 
ing the form or personnel of government by violence 
or other unconstitutional means. Essentially then i|t 
is an agency by which most assassinations, coups c$ Y fetat, 
and revolutions are brought into being. It shades off in- 
distinguishably into various closely related activities : 
semi-secret revolutionary political action, such as| 

Fascist or Communist, where ultimate ends are ojien 
but immediate activities more or less secret; joint! eco¬ 
nomic action on a large scale, like the general strike; 
and murder with political aspects, like that of Rathe- 
nau. ” Encyclopedia of Social Sciences , Vol. 4, p. 238 
(1937) (emphasis added). 

I 

In modern political life, as in history, terms such as I Communist 

i 

conspiracy, are concepts of wide ramifications. The Fish Committee 
defined Communism in extremely broad terms, one of the Elements of 
which was ’’absolute social and racial equality. ” (H. Rep. 2^90, 76th 
Cong., 3d Sess.). The first Dies Committee report included as evidence 
of un-Americanism, belief in ”a system of political, econoinic or social 

i 

regimentation based upon a planned economy. ” (H. Rep. 2^ 76th Cong., 
1st Sess.). The anti-Communist Union for Democratic Action was de¬ 
scribed by Martin Dies as being ’’composed generally of individuals who 
have been a significant part of the unlawful directorate of the Communist 
movement in the United States. ” (Gellermann, Martin Dies , p. 147). 


I 

I 
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The diversity of participants in the ’’Communist conspiracy” sug¬ 
gested by the Senator and the prosecuting attorney directly and indirect¬ 
ly proves that its boundaries are limitless and its contours vague. 

Thus Senator McCarthy stated that ’’roughly a hundred or more Com¬ 
munists or fellow travelers have been writing for the Information Pro¬ 
gram” (J. A. 44), and he presumably included the following persons 
among the members of this "Communist conspiracy”: (1) non-members 
of the Communist Party (J. A. 103-104), (2) those refusing to answer 
Congressional Committee questions on Communism (J. A. 76, 104, 107, 
109); "the Communist sympathizer” (J.A. 105); (4) persons named in 
the files of the House Committee on un-American Activities (J.A. 108); 

(5) "Communist” authors (J.A. 46, 50, 65, 75, 99, 101); (6) "Commun¬ 
ists” (J.A. 46); (7) "Concealed Communists” (J.A. 104); (8) those "under 
Communist Party discipline” (J.A. 106). 

The following responses by the Senator, on cross-examination, are 
most significant as proof both of the scope of the question and its meaning¬ 
lessness: 


”Q. Would you say that any person is a member of 
the Communist conspiracy who is not a member of the 
Communist Party ? A. You can be a member of the 
conspiracy without being a member of the party, but 
you can’t be a member of the party without being a 
member of the conspiracy. 

Q. So there are a group of people who are not 
members of the party who could be members of the 
Communist conspiracy ? A. I said they could be. 

Q. Who would determine who these people are ? 

A. I don’t know. 

Q. Would you undertake to make that judgment ? 

A. No. ” (J.A. 103-104). 

The Assistant U. S. Attorney was equally vague. He referred to 
(1) "books authored by Communists or Communist Party members” 


r 


4 
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(J. A. 55); (2) "Communist Party members or Communists" dl. A. 54); 

! 

(3) books "either by Communist authors or ones which espoused the 
pro-Communist line"; (J. A. 66); (4) "Communist sympathizers" (J. A. 
97); (5) "Communists" (J. A. 46); (6) "fellow travelers" (J. Aj 44, 49); 
(7) "travelers or members" (J. A. 44). 


The Government’s first memorandum in the Court below refers 

j 

to "Communist writers", "Communists" and, by incorporation, to 
those "under Communist influence" and to "writings of Comtyiunists 
or Communist sympathizers. " Nowhere does it define these terms in 
the context of "Communist conspiracy" or otherwise. Subsequently, in 
its supplemental memorandum a new definition is cautiously offered in 
a footnote: 


"The question asked of O’Connor had to do witty 
his being ’a member of the Communist conspiracy* j 
which means, simply, one who has agreed to the dis¬ 
cipline of established and recognized Communist Party 
doctrine." j 


The Trial Court compounded the confusion over the meaning of the 
term with the following syllogism: (1) "Congress [in the Internal Security 
Act of 1950] has declared itself on the evils and dangers of Communism" 
(2) Webster "places both noxious and innocuous definitions bn the word 
’conspiracy’ " (3) "Congress having declared Communism to be irrecon¬ 
cilable to our system of Government, this Court is bound to; place the 
noxious interpretation on the word ’conspiracy’ as used. " (J. A. 8). 

The Court did not reveal this interpretation to appellant, atjthe trial or 
elsewhere, nor did it indicate why appellant was required to place the 
same gloss upon the elusive term. 

The Court certainly weakened its argument when it incorporated 
the very word struck down in the second Lattimore case: 
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’’And as so used, it is not ambiguous; it describes 
most appropriately the methods used by promoters of 
the Communist system. ” (J. A. 8). 

Compare the last reference with this Court’s disposal of the word ’’sym¬ 
pathizer” and its reservations about the term "promoter” of Communism. 

United States v. Lattimore , _U. S. App. D. C. _, 215 Fed. 2d 847. 

See also United States v. Lattimore , D. C. D. C. (1955), 127 F. Supp. 

405, aff’d, App. D. C. No. 12609 (July 1955), dismissing for vagueness 
a count of a perjury indictment based upon the words ’’promoter of Com¬ 
munist interests”. 

The dismissal there was particularly significant because it was 
made despite the government’s attempts to define and illustrate in the 
indictment itself , the meaning of the term used, a deficiency previous¬ 
ly noted by the court. Such a definition was not attempted in the present 
case which is therefore on weaker ground. 

The test here as in the lattimore cases is whether the indictment 

”is an open invitation to the jury to substitute by 
conjecture, their understanding of the phrase for that 
of the defendant. The meaning of such a phrase varies 
according to a particular individual’s political philosophy. 

To ask twelve jurors to agree and then decide that the 
definition of the Communist line found in the indictment 
is the definition that defendant had in mind and denied be¬ 
lieving in, is to ask the jury to aspire to levels of insight 
of which the ordinary person is incapable and upon which 
speculation no criminal indictment should hinge. * * * ” 

United States v. Lattimore , D. C. D. C. 1951, 127 F. 

Supp. 405 aff’d. App. D. C. No. 12609 (July 1955). 

This test is strictly applied when the charge ”is in the area of the First 
Amendment, evidencing possible conflict with its guarantees of free 
thought, belief and expression. * * * id. at 407, citing Rumely v. United 
States, 90U.S. App. D. C. 382, 197 F. 2d 166, Aff’d, 345 U.S. 41. 
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The Trial Court in an effort to buttress its denial that tljie question 
was vague finally saidr "It bears mentioning that defendant had no diffi¬ 
culty in understanding what was meant by ’Communist conspiracy’ at the 

time of the contempt, for he refused to answer the question" (J. A. 8). 

I 

This is a non sequitur . The refusal on constitutional grounds to answer 
a question is hardly a concession that the question is pertinent, meaning¬ 
ful, or proper. On the contrary, a strong argument was made in the 
principal opinion of this Court, in United States v. Lattimore , 215 Fed. 
2d at 853, that to answer a particular question might demonstrate aware¬ 
ness of its meaning. A fortiori, the refusal to answer cannot lead to the 
same inference. 

i 

Why did Senator McCarthy use the term "Communist conspiracy" 
although he inquired elsewhere of the appellant and others with respect 
to the Communist party ? While appellant need not offer explanation or 
conjecture on this point, we suggest that the Senator was more interested 
in the question than the answer. 1 This is the kind of polemical inquiry 
which he had a right to make and the witness to disregard, 'jThe Senator’s 
hearings abound in such accusations, sometimes in the interrogative and 
sometimes in the declarative mode. But a Congressional committee can¬ 
not indulge in flamboyant generalities for the purpose of stigmatizing a 
witness and expect them to serve the additional function of punishing him, 
under a system of due process of law. ! 


1 Note the other phrase of the inquiry "the old Acheson State Department" (J. A. 22), calculated 
to reach newspaper readers rather than the witness. That the Senator did not know what books he was talk¬ 
ing about, their contents, whether purchased on demand, or by and for whom, emphasizes the point. 


40 



APPENDIX 


I 

I 

Statutes and Constitutional Provisions Involved 


2 U. S.C. Sec. 192 (52 Stat. 942), as amended, provided: 

"Sec. 192. Refusal of witness to testify or produce j 
papers. 

’’Every person who having been summoned as a 
witness by the authority of either House of Congress 
to give testimony or to produce papers upon any mat¬ 
ter under inquiry before either House, or any joint [ 
committee established by a joint or concurrent reso¬ 
lution of the two Houses of Congress, or any commijt- 
tee of either House of Congress, wilfully makes default, 
or who, having appeared, refuses to answer any ques¬ 
tion pertinent to the question under inquiry, shall bO 
deemed guilty of a misdemeanor, punishable by a fi,0e 
of not more than $1, 000 nor less than $100 and im-; 
prisonment in a common jail for not less than one 
month nor more than twelve months. ” ! 

Public Law 601, 79th Cong., sec. 102 (g) reads as follows: 

”(g) (1) Committee on Expenditures in the Executive 
Departments, to consist of thirteen Senators, to wliich 
committee shall be referred all proposed legislation, 
messages, petitions, memorials, and other matters 
relating to the following subjects: 

I 

”(A) Budget and accounting measures, other 
than appropriations. I 

j 

”(B) Reorganizations in the executive branch 
of the Government. 

” (2) Such committee shall have the duty of — 

”(A) receiving and examining reports) of 
the Comptroller General of the United States and 
of submitting such recommendations to the Sehate 
as it deems necessary or desirable in connection 
with the subject matter of such reports; 

”(B) studying the operation of Govern¬ 
ment activities at all levels with a view to deter¬ 
mining its economy and efficiency; 
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"(C) evaluating the effects of laws enacted 
to reorganize the legislative and executive branches 
of the Government; 

”p) studying intergovernmental relation¬ 
ships between the United States and the States and 
municipalities, and between the United States and 
international organizations of which the United States 
is a member." 

Section 102 (i) reads as follows: 

"(i) Committee on Foreign Relations, to consist of thir¬ 
teen Senators, to which committee shall be referred all 
proposed legislation, messages, petitions, memorials, 
and other matters relating to the following subjects: 

"1. Relations of the United States with foreign 
nations generally. 

"2. Treaties. 

”3. Establishment of boundary lines between the 
United States and foreign nations. 

"4. Protection of American citizens abroad and 
expatriation. 

"5. Neutrality. 

"6. International conferences and congresses. 

"7. The American National Red Cross. 

”8. Intervention abroad and declarations of war. 

"9. Measures relating to the diplomatic service. 

"10. Acquisition of land and buildings for embassies 
and legations in foreign countries. 

"11. Measures to foster commercial intercourse 
with foreign nations and to safeguard Ameri¬ 
can business interests abroad. 

"12. United Nations Organization and international 
financial and monetary organizations. 


"13. Foreign loans. " 
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Section 102 (k) reads as follows: 

”(k) Committee on the Judiciary, to consist of thirteen 
Senators, to which committee shall be referred all 1 pro¬ 
posed legislation, messages, petitions, memorial^, and 
other matters relating to the following subjects: 

”1. Judicial proceedings, civil and criminal, gen¬ 
erally. 

”2. Constitutional amendments. 

■ 

”3. Federal courts and judges. 

”4. Local courts in the Territories and posses¬ 
sions. 

”5. Revision and codification of the statutes of 
the United States. 

i 

”6. National penitentiaries. 

”7. Protection of trade and commerce against 
unlawful restraints and monopolies. 

t 

"8. Holidays and celebrations. 

"9. Bankruptcy, mutiny, espionage, and counter¬ 
feiting. 

”10. State and Territorial boundary lines. 

”11. Meetings of Congress, attendance of Mem¬ 
bers, and their acceptance of incompatible 
offices. 

”12. Civil liberties. 

j 

”13. Patents, copyrights, and trade-marks, j 
”14. Patent Office. 

”15. Immigration and naturalization. 

”16. Apportionment of Representatives. 

i 

”17. Measures relating to claims against the 
United States. 

”18. Interstate compacts generally. ” 
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Section 134 (a) reads in part as follows: 

"Each such committee may make investigations 
into any matter within its jurisdiction, may report 
such hearings as may be had by it, and may employ 
stenographic assistance at a cost not exceeding 25 
cents per hundred words. The expenses of the com¬ 
mittee shall be paid from the contingent fund of the 
Senate upon vouchers approved by the chairman. ” 

i 

Section 136 reads as follows: 

"To assist the Congress in appraising the ad¬ 
ministration of the laws and in developing such 
amendments or related legislation as it may deem 
necessary, each standing committee of the Senate 
and the House of Representatives shall exercise con¬ 
tinuous watchfulness of the execution by the admin¬ 
istrative agencies concerned of any laws, the sub¬ 
ject matter of which is within the jurisdiction of such 
committee; and, for that purpose, shall study all per¬ 
tinent reports and data submitted to the Congress by 
the agencies in the executive branch of the Govern¬ 
ment. " 

The United States Information and Educational Exchange Act of 1948, 
Public Law 402, 80th Cong., 22U.S. C. sec. 1431 ff. (the Smith-Mundt 
Act) provides in Section 1431: 

"Sec. 1431. Congressional declaration of ob¬ 
jectives. The Congress declares that the objectives 
of this chapter are to enable the Government of the 
United States to promote a better understanding of 
the United States in other countries, and to increase 
mutual understanding between the people of the United 
States and the people of other countries. ..." 

The relevant amendments to the United States Constitution are: 

i 

First Amendment: "Congress shall make no law 
respecting an establishment of religion, or prohibiting 
the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peace¬ 
ably to assemble and to petition the Government for a 
redress of grievances." 


Fourth Amendment : ” The right of the people toj 
be secure in their persons, houses, papers, and ef-j 
fects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, 
but upon probable cause, supported by Oath or affiri- 
mation, and particularly describing the place to be 
searched, and the persons or things to be seized. ’’ ! 

i 

Sixth Amendment : ”In all criminal prosecutions, 
the accused shall enjoy the right to a speedy and pub¬ 
lic trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, whidh 
district shall have been previously ascertained by law, 
and to be informed of the nature and cause of the accu¬ 
sation; to be confronted with the witnesses against him; 
to have compulsory process for obtaining witnessed in 
his favor, and to have the Assistance of Counsel fojr his 
defense." 

i 

Ninth Amendment: ’’The enumeration in the Con¬ 
stitution, of certain rights, shall not be construed to 
deny or disparage others retained by the people. ” 
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JOINT APPENDIX 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

[Filed Oct. 16, 1953] j 

323 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 


(Grand Jury Impaneled on August 31, 1953, 
and Sworn in on September 1, 1953) 


UNITED STATES OF AMERICA 


Criminal No. 1650-’i>3 

i 


v. 

HARVEY O’CONNOR 


Grand Jury Original 
(2 U.S.C. 192) 


The Grand Jury charges: 

On July 14, 1953, in the District of Columbia, the Senate Permanent 

I 

Subcommittee on Investigations, of the Committee on Government Opera¬ 
tions, of the United States Senate was conducting hearings, pursuant to 
Public Law 601, Section 102, 79th Congress, 2d session, (60|Stat. 828), 
and Senate Resolutions 189 of the 80th Congress and 280 of the 82d Con- 
gress and 40 of the 83d Congress. 

i 

Defendant Harvey O’Connor appeared as a witness beforej that Sub¬ 
committee, at the place and on the date above stated, and unlawfully re- 
fused to answer a question put* to him by the Subcommittee, njamely, whe¬ 
ther he was a member of the Communist conspiracy at the tirfie when he 
wrote the books which were .purchased by the old Acheson State Department 
and distributed in our information centers, which question was a question 
pertinent to the question under inquiry. 

(Signed) Leo A. Rover 

United States Attorney in and 
for the District of Columbia 


A TRUE BILL 

(Signed) Harvey Ackerman, Foreman. 


I 
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[ Filed Oct. 26, 1953] 

324 PLEA OF DEFENDANT 

On this 23rd day of October, 1949, 53, the defendant Harvey O’Connor 

appearing in propei^f rS and by his attorney Gerhand Van Arkel, Leonard B. 

Boudin, being arraigned in open Court upon the indictment, the substance 

of the charge being stated to him, pleads not guilty thereto. 

By direction of 

ALEXANDER HOLTZOFF 
Presiding Judge 

4c * 4c 4c * * * 


[Filed Nov. 2, 1953] 

325 MOTION FOR BILL OF PARTICULARS 

The defendant moves that the Court order the United States to file a 
bill of particulars setting forth the following: 

1. The specific provisions of Public Law 601, Sec. 102, 79th Congress, 
2d Session, and Senate Resolutions 189 of the 80th Congress and 280 of the 
82nd Congress, pursuant to which the Senate Permanent Subcommittee on 
Investigations of the Committee on Government Operations was holding hear¬ 
ings on July 14, 1953. 

2. The matter which was under inquiry before the Subcommittee, upon 
which matter the defendant was summoned to appear. 

3. The respect in which the question addressed to the defendant, which 
question is set forth in the indictment, was pertinent to the question under 
inquiry. 

4. What meaning, if any, is attributed by the Government to the Sub¬ 
committee’s use of the phrase ”a member of the Communist conspiracy”. 

(Signed) Gerhard Van Arkel 

4c 4c 4c 

(Signed) Leonard B. Boudin 

4c 4c 4c 

November 2, 1953. Attorneys for Defendant. 
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[Filed Nov. 23, 1953] 

327 On this 20th day of November, 1953, came the Attorney of the United 
States, the defendant by his counsel Gerhard Van Arkel, Esquire; where¬ 
upon, the motion of the defendant for a bill of particulars, coming on to 
be heard, after argument by counsel is by the Court denied. 

i 

By direction of j 

ALEXANDER HOLTZOFF 
Presiding Judge j 

% 4c 4c 4c 4c : 4c 


[Filed Oct. 4, 1955] 

328 WAIVER OF TRIAL BY JURY 

With consent of the United States Attorney and the approval of the 

Court, the defendant waives his right to trial by jury. 

(Signed) Harvey O’Connor 
Defendant 


I Consent 

(Signed) W. Hitz 

United States Attorney 


(Signed) Leonard B. Boudin 
Gerhard Van Arkbl 
Attorneys for Defendant 


APPROVED 

(Signed) Joseph C. McGarraghy 
Judge 
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[Filed Nov. 15, 1955] 

330 OPINION 

The defendant was indicted and tried on a charge of violation of Title 
2, United States Code, Sec. 192, in which it was alleged that, when appear¬ 
ing as a witness before the Senate Permanent Subcommittee on Investigation 
of the Committee on Government Operations, the defendant ’’unlawfully re¬ 
fused to answer a question put to him by the Subcommittee * *. ” At 

the close of the Government’s case, the defendant made a motion for a judg¬ 
ment of acquittal which was renewed at the close of the entire case and was 
based upon the following grounds: 

I 

One - The indictment fails to state a cause of action. 

Two - The evidence shows the Committee did not have jurisdiction 
over the subject which the Subcommittee was investigating. 

Three - The question propounded was not pertinent to the subject 
under inquiry. 

Four - The question invaded the defendant’s rights under the First 
Amendment to the Constitution. 

331 POINT ONE 

Defendant claims the indictment is defective for four reasons. (1) 

’’The indictment fails to set forth the essential elements necessary to charge 
a crime under 2 U.S. C. 192 * in that ’It fails to allege that the refusal 
to answer was ’wilful’. ” Defendant relies on Quinn vs. United States , 349 
U. S. 155, 165, which held that ”a deliberate, intentional refusal to answer 
* * must be proved beyond a reasonable doubt. ” However, this refers 
to matters of proof at trial, and not to allegations in the indictment. In 
considering the element of wilfulness, the Court said: 

’’Clearly not every refusal to answer a question propounded by 
a congressional committee subjects a witness to prosecution under 
Section 192. Thus if he raises an objection to a certain question - 
for example, lack of pertinency or the privilege against self-incrim¬ 
ination - the committee may sustain the objection and abandon the 
question, even though the objection might actually be without merit. 

In such an instance, the witness' refusal to answer is not contumacious. 




I 


5 

for there is lacking the requisite criminal intent. Or the committee 
may disallow the objection and thus give the witness the choice of 
answering it or not. Given such a choice, the witness }nay recede 
from his position and answer the question. And if he does not then 
answer, it may fairly be said that the foundation has been laid for a 
finding of criminal intent to violate Section 192. In sh(jrt, unless the 
witness is clearly apprised that the committee demands his answer 
notwithstanding his objections, there can be no conviction under 
Section 192 for refusal to answer that question. " 

There is no contention in the pending case that the defendant was 
not apprised that the Subcommittee demanded his answer. The question 
is, then, need the indictment contain an allegation that the refusal was wil¬ 
ful? The statute is divided in two parts, the first dealing with a situation 

I 

where a person duly summoned to appear ’’wilfully makes default”, and 
the second Tf or, who having appeared, refuses to answer any question **. ” 
332 That there are many circumstances which would vitiate a default in 
appearance pursuant to a summons, is, of course, quite apparent. In¬ 
clusion of the word "wilful" in this part of the statute makes statutory what 
common sense would dictate. But having appeared, and refused to answer 
a question, and having had a further direction to answer, hojw can a fur¬ 
ther refusal to answer be said to be anything but wilful? Fields vs. United 

States, 164 F. 2d, 97, cert, denied 68 S. Ct. 355. 

■ 

As the Court said in Sinclair vs. United States , 279 uls. 263, 299: 

” * * The gist of the offense is refusal to answjer pertinent 
questions. No moral turpitude is involved. Intentional violation is 

i 

sufficient to constitute guilt. There was no misapprehension as to 
what was called for. The refusal to answer was deliberate. The 
facts sought were pertinent as a matter of law, and Section 102 made 
it appellant's duty to answer. He was bound rightly to construe the 
statute. His mistaken view of the law is no defense Armour Pack ¬ 
ing Co. vs. United States , 209 U.S. 56, 85; Standard Sanitary Mfg . 
Co. vs. United States , 226 U. S. 20, 49. ” 

See also In Re Chapman, 166 U.S. 661, 672. 
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The indictment in the Sinclair case, supra, concluded with the state¬ 
ment: ’’And that said Harry F. Sinclair then and then unlawfully did refuse 
to answer said question . . . ”. It did not allege a ’Vilful” refusal. 

It is my view that the indictment in the pending case which charged 
the defendant ’’unlawfully refused to answer” was sufficient. 

In Howenstine, et al . vs. United States , CCA 9th Circuit, 263 Fed. 

1, 3, 4, rehearing denied April 5, 1920, the Court discussed that very 
contention and said: 

333 ” * * It is the general rule that it is not necessary to charge 

that the offense was done willfully, unless the statute defining the 
same makes willfulness an element thereof; and it is also generally 
held that words which import an exercise of the will, such as ’felon¬ 
iously’ and ’unlawfully’ will supply the place of the word ’wilfully’. ” 
(Citing state cases) 

This, then, is basically the situation here. There is no specific re¬ 
quirement in the statute that the refusal be a wilful one. 

In United States vs. Altman, et al., 8 F. Supp. 880, 884, the Court 

said: 

” * * The indictments charged in part that these defendants 
’well knowing the premises aforesaid, unlawfully did knowingly ’ act. 
This amounts to an allegation of unlawful intent. * * Even though 
the word ’willful’ is omitted in the indictments, allegations of unlaw¬ 
ful intent are sufficient. ” Citing Howenstine vs. United States , supra. 
The Howenstine case has also been cited with approval as to this point 
in United States vs. Handler , 142 F. 2d 351, cert, denied 323 U. S. 741, 
and Schultz vs. United States , 155 F. 2d, 721, (distinguished 74 F. Supp. 
719). 

From the time of the decision in Sinclair in which the conviction was 
affirmed and where the indictment did not allege wilfulness but did allege 
that the defendant ”then and there unlawfully did refuse to answer said 
question” down to and including the decision in Quinn , the records of this 
Court indicate that 47 cases have been tried in which the indictments charged 
violation of Section 192 or its forerunner Section 102. In all of those cases, 


the indictments conformed to the language in Sinclair which the indictment 
in the pending case follows, without in any instance specifying that the re¬ 
fusal to answer was ’Vilful”. 

4 The records further show that in 33 of the 47 cases, the jindictments 
were attacked in the trial court for insufficiency- In every instance the 
sufficiency of the indictment was sustained and the motions to dismiss were 
denied. 

I do not understand that the decision in Quinn does or was intended to 
change the law with respect to the essential allegations of an indictment charg¬ 
ing violation of Section 192 for, as pointed out heretofore, Quinn refers to 
matters of proof at trial and not to allegations in the indictment. 

The defendant is charged in an indictment with a "plain, concise and 
definite written statement of the essential facts constituting tl^b offense 
charged. " Rule 7 (c) Federal Rules of Criminal Procedure. As the Court 
said in United States vs. Josephson , 165 F. 2d, 82, 85, cert.! denied 68 
S. Ct. 609: ^ j 

” * * It enabled the appellant to understand the nature of the 
accusation, gave him the needed information to prepare his defense, 
and made it possible for him to plead the judgment in bar of another 
prosecution for the same offense should occasion for deling so arise. 
That, as we have often held, is enough to make an indictment good. ” 

(2) That the indictment is defective for failure to state !the authority 
of the Subcommittee to make this inquiry. 

The statute and resolutions of the Senate which established this Sub¬ 
committee are recited in the indictment, and they are the evidence the Gov¬ 
ernment proffered to prove that the Subcommittee had power to make this 
inquiry. Whether the Subcommittee actually had this authority will be dealt 
with in turn. 

(3) That the indictment is defective for the reason that! it failed to 

! 

state the nature of the inquiry. Here again, the Government jhas stated the 
authority for the Subcommittee to proceed in this inquiry by citing the stat¬ 
ute and resolutions setting up the Subcommittee, and that authority will be 
fully covered in discussion of further points. 
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(4) That the indictment is defective because it is vague, and does not 
give the defendant adequate notice of the crime with which he is charged. 
Congress has declared itself on the evils and dangers of communism. (18 
USC 2385 (1940)), (Internal Security Act of 1950, 50 USC 781 (1)). Web¬ 
ster places both noxious and innocuous definitions on the word "con¬ 
spiracy". Congress having declared communism to be irreconcilable 
to our system of government, this Court is bound to place the noxious in¬ 
terpretation on the word "conspiracy" as used. And as so used, it is not 
ambiguous; it describes most appropriately the methods used by promoters 
of the communist system. It bears mentioning that defendant had no diffi¬ 
culty in understanding what was meant by "communist conspiracy” at the 
time of the contempt, for he refused to answer the question. 

336 POINT TWO 

Defendant contends that the evidence showed that the Subcommittee 
did not have jurisdiction over the subject under inquiry when he was a wit¬ 
ness before it. He bases this claim on (1) history of predecessor com¬ 
mittees; (2) the authority of another co mmi ttee to investigate the matter 
under inquiry by this Subcommittee; (3) the language of the statute setting 
up the Committee, from which the Subcommittee derives its power, to- 
wit: 

"(B) studying the operation of Government activities at all levels 
with a view to determining its economy and efficiency. " 

In view of the extensive changes the Legislative Reorganization Act 
of 1946 was intended to effect, history of similar prior committees is not 
compelling. (See Senate Report 1400, 79th Congress, 2nd Session). In 
lhat report, the committee said: "They (previous surveys) are agreed that 
Congress today is neither organized nor equipped to perform adequately its 

- An agreement between two or more persons to do an evil act in concert; 
particularly to commit treason, or assasinate a sovereign or statesman 
or excite sedition or insurrection; any plot, secret combination of men 
for an evil purpose; as a conspiracy against the government. Crim. Law: 
a combination between two or more persons to commit any act punishable 
by law, or to effect a legal purpose by criminal or unlawful means; any 
striking connivance of persons, classes or agencies; especially a com¬ 
bination to surprise without any evil intent, as a conspiracy of the ele¬ 
ments. 


main functions of determining policy, authorizing administrative organi¬ 
zation and appropriations to carry out policy, and supervising execution 
of the resultant programs. 

i 

"Devised to handle the simpler tasks of an earlier day, our legisla¬ 
tive machinery and procedures * * must be modernized if we are to avoid 
an i mmin ent break-down of the legislative branch of the National Govern¬ 
ment. " In view of the intent of Congress to thoroughly revaniip our legis- 

i 

lative machinery and procedures, the functions prior committees performed 
can be of no value here. j 

i 

The defendant contends that another committee had the Authority to in¬ 
vestigate the matter under inquiry here, and, therefore, the! inquiry by 
this Subcommittee was beyond its authority. While duplicity may not be 

337 desired, it does not render such proceedings unlawful. I Whether another 

j 

committee did have such jurisdiction cannot operate to divert this Subcom¬ 
mittee of authority to make the same inquiry, if that authority has been vest¬ 
ed in this Subcommittee. Defendant is in no position to complain of the du¬ 
plicity. United States vs. Dennis, 72 F. Supp. 417. 

” 

Defendant’s final argument on this point is that the statute which set 
up the committee created only a budgeting and fiscal committee, not em¬ 
powered to make the present inquiry. The power of the Corjunittee and its 
Subcommittee is found both in the statute and in the legislative history of 
the statute and the Committee. (See Cong. Record 6372, June 6, 1946; 

4027, April 25, 1947; 6156, May 20, 1948; 6552-6562, May 27, 1948; Sen. 
Report 5, 81st Congress, 1st Session, p. 6; 10190, August |7, 1948; 1701- 

i 

1702, March 3, 1952; 98 Cong. Record, 8811). That This ^ommittee had 
the power to consider more than budgeting and fiscal matters of govern- 

i 

ment operation is conclusively demonstrated by both the st4tute setting it 
up and the legislative history cited. In addition, the Act imposes the duty 
of studying "efficiency of government activities at all levels" upon the Com¬ 
mittee. In examining the efficiency of its programs, Congress can do more 
than look for waste; it must be able to examine the efficiency of any pro¬ 
gram in its entirety, to see if it is carrying out the purposes for which it 
was created, as part of the study of economic efficiency. A program not 
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carrying out its objective can hardly be said to be economically efficient. 

I 

The avowed purpose of the Information Service was to disseminate infor¬ 
mation abroad ’’about the United States, its people, and policies promul¬ 
gated by the Congress * *. ” P. L. 402, 80th Congress. If the operation 

338 is efficient, it is carrying out this mandate of Congress. In order 
to determine its efficiency, it is necessary for Congress to know what pol¬ 
icies are being disseminated abroad as those ’’about the United States, its 
people, and policies promulgated by Congress”. Books were selected as 
one of the media to carry out this policy. As one of the most direct means 
of determining if these books are productive of the avowed purpose, Con¬ 
gress has the power to examine the authors of books being used, to deter¬ 
mine if those authors were members of the Communist conspiracy at the 
time they wrote those books. 

POINTS THREE AND FOUR 

As his third and fourth grounds for judgment of acquittal, defendant 
says that, assuming arguendo the Committee had authority to inquire into 
the subject at hand, the question was not pertinent; and, if pertinent, that 
it invaded the defendant’s rights under the First Amendment to the Consti¬ 
tution. 

Congress has legislated upon the subject of the inquiry, our overseas 
libraries, and has expended funds for purchase of books for those libraries. 
As noted above, the avowed purpose of this program, of which the libraries 
were a part, was to disseminate information abroad ’’about the United States, 
its people, and policies promulgated by the Congress * *. " It necessar¬ 
ily follows that if Congress undertakes to investigate the program it initia ted, 
it has the right to know if the ideas being disseminated are truly represen¬ 
tative of the avowed purpose. To such an end, it is quite pertinent to know 
■whether, at the time authors wrote books being used in furtherance of the 
purpose, they were supporting an ideology ’’antithetical to the principles 

339 which underlie the form of government incorporated in the Federal 
Constitution and guaranteed by it to the States” - communism. Barsky vs. 
United States , 167 F. 2d, 241; cert, denied 1948, 68 S. Ct. 1511; Lawson 
vs. United States, 176 F. 2d, 49, cert, denied 339 U. S. 934; Morford vs. 
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United States , 176 F. 2d, 54, reversed on other grounds, 339 U.S. 258. 

The question was, as a matter of law, pertinent. | 

The facts justifying pertinency also justify the abridgment of the de- 

I 

fendant’s rights under the First Amendment to the Constitution. 

In holding that freedom of speech may be abridged, the Court, in 
National Maritime Union of America, et al . vs. Herzog , et at, 7 8 F. 

Supp. 146, 165, affirmed 1948, 334 U.S. 854, stated: 

”It is fully established by reiterated holdings of the Supreme 

Court that the right of free speech is not absolute, but must yield to 

i 

national interests justifiably thought to be of larger importance. The 
same is true of the right to remain silent. When legislating to avert 
what it believes to be a threat of substantive evil to national welfare. 

Congress may abridge either freedom. The right to be silent may be 

i 

interfered with in either of two ways: as an incident to| the accom¬ 
plishment of a legislative purpose, Congress may require an indi¬ 
vidual to make a statement specifically prescribed by ijt; or it may 
require generally that an individual make any statement essential 
to avert the anticipated evil, without defining the statement. " 

(See also Marshall vs. United States, 85App. D. C. 184; cerit. denied. 339 

I 

U. S. 933; Bryan vs. United States , 72 F. Supp. 58; United States vs. Eisler, 
75 F. Supp. 640; affd. 84 App. D. C. 404; United States vs. Fitzpatrick , 96 
F. Supp. 491; Barsky, et al . vs. United States, supra; Morfprd vs. United 
State s, supra; Lawson vs. United States , supra. 

340 CONCLUSION 

The motion of the defendant for judgment of acquittal will be denied. 

Joseph C. McGarraghy 
JUDGE 


November 15, 1955 
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[Filed Nov. 18, 1955] 

341 MOTION IN ARREST OF JUDGMENT 


The defendant moves the court to arrest the judgment for the follow¬ 
ing reasons: 

1. The indictment is defective in that: 

a. It fails to allege that the defendant's refusal to answer was 


wilful. 

b. It fails to state the authority of the Committee, or the Sub¬ 
committee, to conduct the inquiry. 

c. It fails to state the nature of the inquiry before the Subcommit¬ 


tee. 

d. It fails to show how the question put to the defendant was perti¬ 
nent to the matter under investigation. 

2. The Court is without jurisdiction of the offense charged in that: 

a. The Committee, and the Subcommittee, did not have jurisdic¬ 
tion over the subject matter of the inquiry. 

b. The question asked was not pertinent to the matter under in¬ 
quiry. 

c. The question asked invaded the defendant's rights under the 
First Amendment to the Constitution of the United States. 

Respectfully submitted, 

/S/ Leonard B. Boudin 
/S/ Gerhard P. Van Arkel 


November 18, 1955 
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[Filed Nov. 18, 1955] 

342 On this 18th day of November, 1955, came again the parties afore¬ 
said, in manner as aforesaid in the above entitled case, heretofore sub- 

! 

mitted to the Court on the 6th day of October, 1955; whereupon the Court 

finds the defendant guilty as indicted; and thereupon the defendant’s motion 

in arrest of judgment is by the Court denied. 

By direction of 

Joseph C. McGarraghy 

Presiding Judge 
Criminal Court #1 ! 


[Filed Nov. 23, 1955] 

343 On this 18th day of November, 1955 came the attorney for the gov¬ 
ernment and the defendant appeared in person andby counsel, Gerhard 
P. Van Arkel, Esquire, and Leonard B. Boudin, Esquire. 


2 / 


It is Adjudged that the defendant has been convicted upojn his plea of —' 

not guilty and a finding of guilty of the offense of Violation of bection 192, 

3 / 

Title 2, U. S. Code as charged - and the court having asked the defendant 
whether he has anything to say why judgment should not be pijonounced, and 
no sufficient cause to the contrary being shown or appearing io the Court, 

It is Adjudged that the defendant is guilty as charged and convicted. 

It is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of-^ One (1) year and to pay a fine of Five Hundred Dollars 
($500.00). 

5/ 

It is Adjudged that- the execution of this sentence be and is hereby 
suspended insofar as the term of imprisonment is concerned; only, and 
that the said defendant be and is hereby placed on probation in charge of 
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the Probation Officer of the Court for a period of One (1) year, and that 
the fine be suspended pending appeal. 

/S/ Joseph C. McGarraghy 

United States District Judge 


Insert "by counsel” or "without counsel; the court advised the 
defendant of his right to counsel and asked him whether he desired to have 
counsel appointed by the court, and the defendant thereupon stated that he 
waived the right to the assistance of counsel. ’’ 2 Insert (1) "guilty," (2) 
"not guilty, and a verdict of guilty, " (3) "not guilty, and a finding of "guil¬ 
ty, " or (4) "nolo contendere, " as the case may be. 2 Insert "in count(s) 
number " if required. * Enter (1) sentence or sentences, speci¬ 

fying counts if any; (2) whether sentences are to run concurrently or con¬ 
secutively and, if consecutively, when each term is to begin with reference 
to termination of preceding term or to any other outstanding or unserved 
sentence; (3) whether defendant is to be further imprisoned until payment 
of the fine or fine and costs, or until he is otherwise discharged as pro¬ 
vided by law. 2 Enter any order with respect to suspension and proba¬ 
tion. 


[Filed Nov. 22, 1955] 

344 NOTICE OF APPEAL 

Name and address of appellant: Harvey O’Connor, 455 Birch Street, 
Winnetka, Illinois. 

Name and address of appellant’s attorney: Gerhard P. Van Arkel, 
1701 K Street, N.W., Washington 6, D. C. 

Offense: Contempt of Congress. 

Judgment or Order: Sentenced by Judge Joseph McGarraghy on No¬ 
vember 18, 1955, to pay a fine of $500., payment suspended pending ap¬ 
peal, and to a one year prison sentence, suspended with probation. De¬ 
fendant continued on bail. 

I counsel for the appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the above-stated judg¬ 
ment. 

November 18, 1955 /S/ Gerhard Van Arkel 

(CERTIFICATE OF SERVICE) Appellant’s Attorney 


I 
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Govt. Exhibit No. 3 


[Filed Dec. 23, 1955] 

I, J. MARK TRICE, Secretary of the Senate of the United States of 
America, do hereby certify that the matter hereto attached comprises 
pages 333 through 336 of the daily edition of the Congressional Record of 
Tuesday, January 13, 1953, which contains the proceedings wherein mem¬ 
bers of the Committee on Government Operations for the Eighty-third Con 
gress were appointed. 

IN TESTIMONY WHEREOF, I hereunto 
subscribe my name and affix the seal of the 

I 

Senate of the United States of America at the 
city of Washington, this the 22nd day of Oc¬ 
tober, A. D. 1953. j 

/S/J.Mark Trice 

Secretary of the Senate of the United States 

4c 4c 4c 4c 4c 4c 4c 

i 

335 On Government Operations: Joseph R. McCarthy, of Wisconsin, 
chairman; Karl E. Mundt, of South Dakota; Margaret Chase Smith, of 
Maine; Henry C. Dworshak, of Idaho; Everett McKinley Dirksen, of Illin¬ 
ois; John Marshall Butler, of Maryland; Charles E. Potter, of Michigan; 
John L. McClellan, of Arkansas; Clyde R. Hoey, of North Carolina; Hu- 

I 

bert H. Humphrey, of Minnesota; Henry M. Jackson, of Washington; John 
F. Kennedy, of Massachusetts; Stuart Symington, of Missouri. 

I 

4c 4c 4c 4c 4c 4c 


4c 
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Govt. Exhibit No. 4 

[Filed Dec. 23, 1955] 

I, J. MARK TRICE, Secretary of the Senate of the United States of 
America, do hereby certify that the matter hereto attached is a photostatic 
copy of the original Senate Resolution 280 (Eighty-second Congress, second 
session), designating the Committee on Expenditures in the Executive De¬ 
partments as the Committee on Government Operations, agreed to by the 
Senate on the calendar day of March 3, 1952. 

IN TESTIMONY WHEREOF, I hereunto 
subscribe my name and affix the seal of the 
Senate of the United States of America at the 
city of Washington, this the 22nd day of Oc¬ 
tober, A D. 1953. 

/S/ J. Mark Trice 

Secretary of the Senate of the United States 


S. RES. 280 

IN THE SENATE OF THE UNITED STATES, 

March 3 (legislative day, February 25), 1952. 
Resolved, That paragraphs (1) (g) and (4) of rule XXV of the Standing 
Rules of the Senate are each amended by striking out ’’Committee on Expen¬ 
ditures in the Executive Departments’’ and inserting in lieu thereof ’’Com¬ 
mittee on Government Operations”. 

Attest: 

/S/ Leslie L. Biffle 
Secretary. 



Govt. Exhibit No. 5 


[Filed Dec. 23, 1955] 

TO THE UNITED STATES ATTORNEY FOR THE DISTRICT OF COLUMBIA: 

The undersigned, the President of the Senate of the Unjited States, pur¬ 
suant to Senate Resolution 147, an official engrossed copy oi which is here¬ 
to attached, citing Harvey O’Connor for contempt of the Senate, agreed to 
on July 23 (legislative day, July 6), 1953 does hereby, unde]}’ the seal of 
the Senate certify to you, as the United States Attorney for the District of 
Columbia, an official printed copy of Senate Report No. 630, Eighty-third 
Congress, first session, concerning the refusal of said Harley O'Connor 
to answer certain questions before the Senate Permanent Subcommittee on 
Investigations of the Committee on Government Operations; which report 
was submitted to the Senate on July 23 (legislative day, Julyj 6), 1953, by 
Mr. McCarthy, from the said Committee on Government operations, and 
ordered to be printed. 

IN TESTIMONY WHEREO^, I hereunto 
subscribe my name and have caused to be 
affixed the seal of the Senate ojf the United 
States of America at the city oif Washington, 
this the 24th day of July, A Dj. 1953. 

/S/ Richard Nixon 

President of the Senate of the United States. 

ATTEST: 

i 

I 

/S/ J. Mark Trice 

Secretary of the Senate of the United States. 
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S. RES. 147 

IN THE SENATE OF THE UNITED STATES, 

July 23 (legislative day, July 6), 1953. 

Resolved, That the President of the Senate certify the report of the 
Committee on Government Operations of the United States Senate as to the 
refusal of Harvey O'Connor to answer questions before the Senate Permanent 
Subcommittee on Investigations, said refusal to answer being pertinent to 
the subject matter under inquiry, together with all the facts in connection 
therewith, under the seal of the United States Senate to the United States 
Attorney for the District of Columbia, to the end that the said Harvey O'Con¬ 
nor may be proceeded against in the manner and form provided by law. 

ATTEST: 

/S/ J. Mark Trice 
Secretary. 


SENATE 

83d CONGRESS REPORT 

1st Session No. 630 

PROCEEDINGS AGAINST HARVEY O’CONNOR FOR CON¬ 
TEMPT OF THE SENATE 

July 23 (legislative day, July 6), 1953—Ordered to be printed 


Mr. McCarthy, from the Committee on Government Operations, submitted 
the following 

REPORT 

[To accompany S. Res. 147] 

The Senate Permanent Subcommittee on Investigations of the Com¬ 
mittee on Government Operations as created and authorized by the Com¬ 
mittee on Government Operations, under the Standing Rules of the Senate, 
caused to be issued a subpena to Harvey O'Connor. Said subpena directed 
Harvey O’Connor to appear before the said subcommittee at 9:30 a. m. on 
July 14, 1953, in room 357, Senate Office Building, Washington, D. C., 


then and there to testify relative to such subject matters under considera- 

i 

tion by said subcommittee, designated tT Exhibit 1. " Attendance pursuant 
to such subpena was held in public session on July 14, 1953, at which time 
the witness appeared. j 

The said Harvey O’Connor, having appeared as a witness and having 
been asked certain questions, which questions were pertinent! to the subject 
matter under inquiry, made answer as appears in the record! of the said 
hearings on July 14, 1953, which record is annexed hereto apd made a 

i 

part hereof, designated as "Exhibit 2. " 

As the result of said Harvey O’Connor's refusal to answer questions 
pursuant to the said inquiry, as appears in the record annexed and desig¬ 
nated "Exhibit 2, " the subcommittee was prevented from receiving testi¬ 
mony concerning the matter committed to said subcommittee in accordance 
with the terms of the subpena served upon this witness. 

The Senate Committee on Government Operations met |on July 16, 

1953, and, after reviewing the facts in this matter as set fojfth in this re¬ 
port, resolved to present to the United States Senate for its immediate ac- 

i 

tion a resolution requiring the United States attorney of the (hstrict of Co¬ 
lumbia to proceed against the said Harvey O’Connor in the manner and form 
provided by law. 

EXHIBITS 

Exhibit 1 ! 

[Copy] j 

United States of America 
Congress of the United States 
To HARVEY O'CONNOR, Warrens Point, Lands End, Little Compton, R. I., 
Greeting: 

Pursuant to lawful authority, you are hereby commanded to appear be¬ 
fore the Permanent Subcommittee on Investigations of the dommittee on 
Government Operations of the Senate of the United States, On Tuesday, 

July 14, 1953, at 9:30 o’clock a. m., at their committee room 357, Senate 
Office Building, Washington, D. C., then and there to testijfy what you may 
know relative to the subject matters under consideration by said Committee. 


A 
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Hereof fail not, as you will answer your default under the pains and 
penalties in such cases made and provided. 

To_, to serve and return. 

Given under my hand, by order of the Committee, this 8th day of July, 
in the year of our Lord one thousand nine hundred and fifty-three. 

JOE MCCARTHY, Chairman. 

United States of America 
District of Rhode Island 

I made service of the within subpena by reading and leaving a true 
and attested copy thereof in the hands and possession of the within named 
Harvey O’Connor, at Little Compton, Rhode Island, in said District, at 
Ten o’clock 47v A. M. EDST on the 10th day of July, 1953. 

CHARLES M. ELDRIDGE, 

United States Marshall, District of Rhode Island. 

Exhibit 2 
[Copy] 

Volume No. 128 

STATE DEPARTMENT INFORMATION SERVICE 
(INFORMATION CENTERS) 

United States Senate, 

Senate Permanent Subcommittee on Investi¬ 
gations, 

Of The Committee On Government Operations, 

Washington, D. C. Tuesday, July 14, 1953. 

The subcommittee met at 10:45 a. m., pursuant to Senate Resolution 
40, agreed to January 30, 1953, in room 318 of the Senate Office Building, 
Senator Joseph R. McCarthy (chairman) presiding. 

Present: Senators Joseph R. McCarthy (Republican, Wisconsin), 

Karl E. Mundt (Republican, South Dakota), Everett McKinley Dirksen 
(Republican, Illinois). 

Present also: Roy Cohn, chief counsel; Daniel Buckley, assistant 
counsel; David Schine, chief consultant; Ruth Young Watt, chief clerk. 

The Chairman. Who is your first witness, Mr. Counsel ? 
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Mr. Cohn. Harvey O’Connor, Mr. Chairman. 

The Chairman. Mr. O'Connor, will you take the witness chair? 

You are reminded, Mr. O’Connor, that you were administered the 

oath this morning. You are still under oath. 

* * * * * * * 

I 

The Chairman. Mr. O’Connor, you have been subpenaed here today 
to answer questions in regard to the writings which were purchased by the 
Old Acheson State Department. Before we ask you any questions, may I 
ask: 

i 

Mr. Cohn, has it been established and confirmed by tlie State Depart¬ 
ment that Mr. O’Connor's writings have been purchased and have been dis¬ 
tributed in various information centers throughout the world)? 

Mr. Cohn. Yes, Mr. Chairman. 

i 

The Chairman. Then, Mr. O’Connor, we will ask yoiji this question: 

i 

At the time you wrote the books which were purchased by the old State 
Department, were you then a member of the Communist Party? 

Testimony of Harvey O'Connor (Accompanied by His Counsel, 

Leonard B. Boudin) 

Mr. O’Connor. Mr. Chairman, may I make a brief Statement? 

The Chairman. No, You will answer the question. 

Mr. O’Connor. About my objection to the jurisdiction of this com¬ 
mittee ? 

The Chairman. Yes; you may make a statement on tlJat. 

Mr. O'Connor. Thank you. 

Under the first amendment to the Constitution, my waitings, my 
books, and my political opinions are of no legitimate concern to this com¬ 
mittee. If I have violated any laws in the writings that I have written, that 
is a proper concern for thelaw enforcement agencies and not the proper 
concern of this committee. 

I 

The Chairman. Will you get nearer to the microphone, Mr. O’Con¬ 
nor, so that we can hear you ? 

Mr. O’Connor. My second point would be that this committee has 

! 

i 

i 

I 
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no right to inquire into my writings, under the point of the constitutional 
limitations on the powers of Congress and its committees. I might say in 
that regard that I have not known until this moment that my books were in 
overseas libraries, and most certainly I had nothing whatever to do with 
their selection there. 

In the third place, I would object to the authority of the committee, 
under the statute by which it was created by Congress, to inquire into my 
writings or my political views. 

The Chairman. Just for your information, Mr. O t Connor, we are 
not concerned with any political views of yours. We would not be concerned 
about your writings. You are entitled to write whatever you care to write. 
Any American or anyone else is entitled to purchase your books, your writ¬ 
ings. You are here this morning because your writings were purchased by 
the old Acheson State Department, distributed throughout the world, os¬ 
tensibly for the purpose of fighting communism. Now, when the taxpayers 
pay for your books, when the royalties of your books, paid by the taxpayer, 
go into the Communist coffers, then this committee is concerned with that. 
For that reason, I again ask you the question: At the time you wrote the 
books which were purchased with taxpayers’ money and put in our informa¬ 
tion libraries throughout the world, at that time were you a member of the 
Communist conspiracy? 

Mr. O’Connor. I object to the question on the three grounds I have 
already stated. 

The Chairman. You can object. Now you will answer, unless you 
feel that the answer will tend to incriminate you. 

Mr. O’Connor. I do not feel that the answer will tend to incriminate 

me. 

The Chairman. Then you are ordered to answer. 

Mr. O’Connor. I have already answered. 

The Chairman. I apparently did not hear your answer then. You 
are ordered to answer whether or not you were a member of the Commun¬ 
ist Party. 

Mr. O’Connor. On the three grounds I have stated, I have declined 
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to answer. 

The Chairman. Let us have the record clear, so that we will know 

what you have declined to answer. I will repeat the question. At the time 

I 

you wrote the books which were purchased by the old Achesbn State De¬ 
partment and distributed in our information centers, were you a member 
of the Communist conspiracy ? 

Mr. O’Connor. My political affiliations or lack of political affilia¬ 
tions are no legitimate concern of this committee. 

The Chairman. Do you refuse to answer ? 

Mr. O’Connor. Apparently. 

The Chairman. Not ’’apparently. ” Do you refuse to answer ? 

Mr. O’Connor. I refuse to answer. 

The Chairman. You are not refusing on the ground tliat the answer 

l 

might tend to incriminate you ? 

Mr. O’Connor. I am not asserting the privilege agaiiist self-in- 
crimination. 

! 

The Chairman. You are not asserting the privilege against self¬ 
incrimination. All right. You may step down. 


i 

i 

i 


i 


i 

i 

I 


i 

i 

i 
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WITHDrtAMrt 


O’Connor, Harvey, 1897- 


History of Oil Workers Inti. Union (CIO) Denver, Oil 
^Workers*Inti. Union (CIO) 1950. 

xlv, 442 p. 23 cm. 


<i- 


0& 2,3 V V 

k.&'l. Oil Workers’ International Union 
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Govt. Exhibit No. 11 

[Filed Dec. 23, 1955] 

INSTRUCTION 

USIA 

UNCLASSIFIED 

NO.: USIA CA-450, February 9, 1954 
SUBJECT: Withdrawals from U. S. Information Centers 
82 

ORIGIN: 

USIA 

INFO To: USB Posts with Information Centers - Formula EE-C 

ARA 

EUR 

FE Reference is made to USIA CA-390, January 15, 1954. 

GER 

NEA To the list of names of persons coming within the meaning 

P of paragraph IH-C of Department’s CA-206, July 15, 1953 there 

should be added the following: 

O’Connor, Harvey 

elm If books by him are being used in USB book programs such use 
shall be discontinued immediately. 

The only report required is an air mail list of titles show¬ 
ing publisher, date, translation or transliteration in English of 
Titles in foreign languages, and number of copies, in cases where 
his books have been withdrawn from Center collections. 

20 STREIBERT 

copies 

to 

ICS UNCLASSIFIED 

Drafted by : Approved by : 

ICS:GJFinney:sgp 2/2/54 T.W. Simpson 

Clearances: 


IOS 
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Govt. Exhibit No. 12 

[Filed Dec. 23, 1955] j 

I, J. MARK TRICE, Secretary of the Senate of the United States 
of America, do hereby certify that the following quoted matted is a true, 

i 

correct, and compared copy of Senate Resolution 189 (Eightieth Congress, 
second session), authorizing the Committee on Expenditures in the Execu- 

i 

tive Departments to make certain expenditures and to employ temporary 

i 

assistance, which was agreed to by the Senate on January 28^ 1948 as shown 
in the Journal of the Senate for that date at page 51: 

"Resolved, That in carrying out the duties imposed upon 
it by subsection (g) (2) (B) of rule XXV of the Standing Rules 

of the Senate, or any other duties imposed upon it, the Com- 

! 

mittee on Expenditures in the Executive Departments, or any 

I 

duly authorized subcommittee thereof, is authorized during 
the sessions, recesses, and adjourned periods Off the Eightieth 

i 

Congress to make such expenditures, and to employ upon a 
temporary basis such investigators and such tec 
cal, and other assistants, as it deems advisable!. 

Sec. 2. The expenses of the committee undbr this resolu¬ 
tion, which shall not exceed $125,000, in addition to any un- 
expended balance under Senate Resolution 75, Eightieth Con¬ 
gress, agreed to February 21,1947, which is hereby made 
available for the purposes of this resolution, shall be paid 
from the contingent fund of the Senate upon vouchers approved 

by the chairman of the committee or subcommittee as the case 

i 

may be." 

I 

IN TESTIMONY WHEREOF, I here- 

i 

unto subscribe my name and affix the 

I 

seal of the Senate of the Ignited States of 

i 

America at the city of Washington, this 

the 22nd day of October, !A. D. 1953. 

/S/ J. Mark Trice! 

Secretary of the Senate of the United 
States 


hnical, cleri 


Gov’t Exhibit No. 13 


[Filed Dec. 23, 1955] 

I, J. MARK TRICE, Secretary of the Senate of the United States of 
America, do hereby certify that the document hereto attached is an official 
engrossed copy of Senate Resolution 40 (Eighty-third Congress, first 
session), authorizing the Committee on Government Operations to employ 
temporary personel and increasing its limit of expenditures, agreed to 
by the Senate on the calendar day of January 30, 1953. 

IN TESTIMONY WHEREOF, I hereunto 
subscribe my name and affix the seal of the 
Senate of the United States of America at the 
city of Washington, this the 22nd day of Oc¬ 
tober, A.D. 1953. 

1 /S/ J. Mark Trice 

Secretary of the Senate of the United States 

S. RES. 40 

IN THE SENATE OF THE UNITED STATES, 

January 30, 1953. 

Resolved, That in holding hearings, reporting such hearings, and 
making investigations as authorized by subsection (g) (2) (B) of rule XXV 
of the Standing Rules of the Senate, or any other duties imposed upon it, 
the Committee on Government Operations, or any duly authorized subcom¬ 
mittee thereof, is authorized during the period beginning on February 1, 
1953, and ending on January 31, 1954, to make such expenditures, and to 
employ upon a temporary basis such investigators, and such technical, 
clerical, and other assistants, as it deems advisable. 

SEC. 2 The expenses of the committee under this resolution, which 
shall not exceed $189,000 in addition to the amount authorized under S. 

Res. 251, Eighty-second Congress, second session, agreed to January 24, 
1952, shall be paid from the contingent fund of the Senate upon vouchers ap¬ 
proved by the chairman of the committee or subcommittee, as the case may 
be. 


Attest: 


Secretary. 
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Defts. Exhibit No. 4 

[Filed Dec. 23, 1955] 

RULES OF PROCEDURE ADOPTED BY THE COMMITTEE 
ON GOVERNMENT OPERATIONS 

Extract From The Minutes, Meeting Of Committee On Government Opera¬ 
tions, January 14, 1953. 

Quorum 

For the purposes of taking sworn testimony by the full committee, 
the committee adopted a rule that three members thereof shall constitute 
a quorum. 

For the purposes of taking sworn testimony by a subcommittee the 
committee adopted a rule that one member of any subcommittee shall con¬ 
stitute a quorum. 

Proxies 

The committee adopted the following rule with respect to proxies: 
Restricted form of proxy 

When a record vote is taken in committee on any bill, resolution, 
amendment, or other question, a majority of the members being present, 
a member who is unable to attend the meeting may submit his vote by 
proxy, in writing. 

Such proxy shall be addressed to the Chairman and filed with the 
Chief Clerk. It shall contain sufficient reference to the bill, resolution, 
or motion as is necessary to clearly identify the proposal, and to inform 
the committee as to how the member wishes his vote to be recorded thereon. 
Such proxy shall then be counted officially in the final tabulation of that vote. 

The Chief Clerk shall be required to insert such proxies in the min¬ 
utes of such meeting as a permanent record. 

Rules of procedure for the Senate Permanent Subcommittee on Investigations 
1. No major investigation shall be initiated without approval of a ma¬ 
jority of the subcommittee or approval of the majority of the full Committee 
on Government Operations. However, preliminary inquiries may be initia¬ 
ted by the subcommittee staff with the approval of the chairman of the sub¬ 
committee. 
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2. Subpoenas for attendance of witnesses and the production of rec- 

ords shall be issued by the subcommittee chairman or other members des¬ 
ignated by him. j 

3. Executive hearings shall be held only with the approval of the 
chairman of the subcommittee. This authority may be delegated by the 
chairman to other members of the committee when necessarjy. 

4. Public hearings shall be held only with the approval of the major- 

I 

ity of the subcommittee or with the approval of a majority ofj the full com¬ 
mittee. 

I 

5. An accurate stenographic record shall be kept of the testimony 
of all witnesses in executive and public hearings. 

6. All testimony taken in executive session shall be kept secret and 
will not be released or used in public session without the approval of a ma- 

i 

jority of the subcommittee. 

7. Any witness summoned to a public or executive hearing may be 
accompanied by counsel by his own choosing who shall be permitted while 
the witness is testifying to advise him of his legal rights. 

8. Any person who is the subject of an investigation iiji public hear¬ 
ings may submit questions for the cross examination of othelr witnesses 
called by the subcommittee by submitting such questions in writing to the 

i 

chairman. With the consent of the majority of the subcommittee then pres¬ 
ent, these questions will be put to the witness by a member jor counsel of 
the subcommittee. 

9. Any witness desiring to make a prepared or written statement in 
executive or public hearings is required to file a copy of such statement 
with the counsel or chairman of the subcommittee 24 hours in advance of 
the hearing at which the statement is to be presented. 

10. No report shall be made to the Senate or released [to the public 
without the approval of the majority of the subcommittee on by a majority 
vote of the full committee. 
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Criminal No. 1650- 53 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
[Filed Oct. 19, 1955] 

UNITED STATES OF AMERICA 
vs. 

HARVEY O’CONNOR, 

Defendant 

Washington, D. C. 

Tuesday, October 4, 1955 

The above-entitled case came on for trial before the Honorable Jo¬ 
seph C. McGarraghy, Judge, at 12 o’clock noon. 

APPEARANCES: 

On behalf of the United States: 

William Hitz, Esq., 

Assistant United States Attorney 
On behalf of the Defendant: 

Gerhard P. Van Arkel, Esq., and 
Leonard Boudin, Esq. (New York) 


17 Thereupon 

Joseph r. McCarthy 

was called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. HITZ: 

Q. Will you give your full name, please, Senator? A. Joseph R. 
McCarthy 

Q. Your occupation, sir ? A. United States Senator. 

Q. How long have you been in the Senate, Senator McCarthy? 

A. Since January 1947. 

Q. What were your committee assignments in 1948, Senator? A. 

In 1948 I was on the Committee on Expenditures, now known as the Com- 
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mittee on Government Operations; on Banking and Currency, |and I believe 

i 

on the District Committee, as I recall it. 

Q. The Committee on Expenditures you have referred jto, was that 
formerly known in its full terminology, before a recent change, as the 
Committee on Expenditures in the Executive Departments ? A. That is 
right. j 

Q. Is that the name under which it was originally created in 1946 by 

18 the Reorganization Act of 1946, known as Law 601 ? 4* That is 

I 

correct. 

Q. The original name ? A. That is right. 

MR. HITZ: Your Honor, I would like to call your attention to that 
portion of Public Law 601 known as the Government Reorganization Act 
which sets up the authority for this Expenditures Committee. 

I dD not need to offer it in evidence, actually, because it is a law of 
the country. However, I have a copy which I could give to y<j)u and we 
could mark it so that we have no mistake about that. And I will then read 

I 

to you the pertinent provisions so we will have that in the repord. 

I 

(To the Deputy Clerk) Will you mark that Government! One, please ? 

i 

THE COURT: Do you want that marked as an exhibit?! 

MR. HITZ: Yes, I would like it marked as an exhibit. 

THE DEPUTY CLERK: Government's Number One foir identification. 
(Thereupon, Government’s Exhibit No. 1 was marked for identification.) 
MR. HITZ: The two portions I shall read from the Legislative Reor- 

t 

ganization Act of 1946, a government print, and I refer the Court to Page 6 

i 

19 thereof, which is Part (g), small "g" — of the Standing Committees 
of the Standing Rules of the Senate, and Part (g) reads: 

i 

"(1) Committee on Expenditures in the Executive Departments, 

i 

to consist of thirteen Senators, to which committee shall be referred 
all proposed legislation, messages, petitions, memorials and other 
matters relating to the following subjects: 

"(a) Budget and accounting measures other than appropriations. 
"(b) Reorganizations in the Executive Branch of the Govern¬ 


ment. 
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”(2) Such committee shall have the duty of: 

"(a) Receiving and examining reports of the Comptroller- 
General of the United States and of submitting such recommendations 
to the Senate as it deems necessary or desirable in connection with 
the subject matter of such reports; 

"(b) Studying the operation of Government activities at all 
levels with a view to determining its economy and efficiency; 

"(c) Evaluating the effects of laws enacted to reorganize the 
Legislative and Executive branches of the Government; 

M (d) Studying inter-governmental relationships between the 
United States and the states and municipalities and between the Uni¬ 
ted States and international organizations of which the United States 
is a member. ” 

BY MB;. HITZ: 

Q. Senator, is that the authority for the activities of the Committee 
on Expenditures as it was originally named? A. That is right. 

Q. Senator, did you attend a meeting of the Expenditures Committee, 
which is way I will refer to that committee, by its original name, on or 
about February 26, 1948, at which certain action was taken with respect 
to delegating some or all of the authority of the committee to a sub-com¬ 
mittee at which — at which time Senator Ferguson was its chairman? 

Did you attend such a meeting? 

MR. VAN ARKEL: If the Court please, I move the answer be strick¬ 
en and object to the question. 

The rules of the Senate that require any authority of this kind be taken 
by resolution of the Senate. 

For that reason we object to any testimony concerning any committee 
action delegating such authority. 

THE COURT: I will overrule the objection. 

BY MR. HETZ: 

Q. Did you attend such a meeting, sir ? A. I attended such a meet¬ 
ing. I do not recall the exact date, but I recall the organization meeting, 
at which time the authority was delegated to a sub-committee, as well as 
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21 other sub-committees established. 

* * * * * 

23 BY MR. HITZ: 

Q. Would you look at Government Exhibit Two for identification and 

particularly at the two portions on the first page, which I am pointing to. 
First of all, those who were present; and second of all, action taken with 

respect to a sub-committee, and tell me whether or not that Refreshes 

l 

your recollection as to what took place at that meeting to a point where 
you can testify as to what action was taken, if any, with respect to a sub¬ 
committee. A. I know positively that the men named in Exhibit Two 

i 

were appointed to the Permanent Sub-Committee on Investigations and 
confirmed by the full committee as indicated by Exhibit Two.! 

MR. VAN ARKEL: If the Court please, may it be understood that 

I 

our objections already voiced to this line of testimony stand yith reference 
to this question and I move to strike the answer. 

THE COURT: As I understand the witness is now testifying with re- 

j 

spect to his own personal knowledge. 

MR. VAN ARKEL: That is correct, Your Honor, but I have objected 
to this material on other grounds as well. 

THE COURT: I understand that. 

MR. VAN ARKEL: And I would like to have those objections stand 
to this entire line of inquiry and I move that the answer be stricken. 

24 THE COURT: The motion is denied. 

BY MR. HITZ: 

Q. Senator McCarthy, have you testified from a recojdection re- 

I 

freshed by examination of Government Two for identification ? A. I 
have so testified, but I would not need the refreshment. I recall very 
definitely the meeting and the members of the sub-committee because we 
considered it a very important sub-committee at the time, j 

Q. And what authority, with reference to the authority of the full 
committee, was delegated to this sub-committee? A. The investigative 
arm of the full committee. 

Q. Do you recall the name that was designated for this particular 
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sub-committee ? A. I think it was called, at that time, the Permanent 
Sub-Committee — the Senate Permanent Sub-Committee on Investigations. 
At least that is the name that it now goes under. I believe that was the 

i 

name — or the Senate Investigating Sub-Committee. I forget which. 

Q. I wonder if you would look at Government Number Two for identi¬ 
fication, Page 2 thereof, the paragraph in the middle of the page, and 
answer whether or not your recollection is refreshed after reading it, as 
to the accurate name of the sub-committee therein designated. A. This 
indicates it is called a Sub-Committee on Senate Investigations. I assume 

that was correct. 

MR. VAN ARKEL: If the Court please, I would like to move to strike 
that last line of testimony for the reasons already given and the reason 
that because of the overruling of our motion for bill of particulars and 
failure to refer to this in the indictment. This comes as a surprise to the 
defendant. 

Secondly on the ground that in the circumstances the Government 
should produce the original minutes of the meeting at which these actions 
were taken. 

THE COURT: The motion will be overruled. 

BY MR. HITZ: 

Q. Senator, were you a member of the Committee on Expenditures 
in the Executive Departments in January 1952? A. Yes. 

Q. Who was its chairman at that time* do you recall? A. In 1952 
it was Senator John McClellan of Arkansas. 

Q. Were you present at a meeting, an organization meeting, per¬ 
haps, on January 16, 1952, of that full committee ? A. I was. 

Q. Was any action taken at that time with respect to a change in 
name of the sub-committee about which we have been speaking, in the year 
1948? A. Yes. On motion of one of the Senators, I believe your docu¬ 
ment will show Ms name was Ferguson — no, Hoey — Senator Hoey of 

North Carolina, made a motion to change the name of the Investiga¬ 
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ting Committee. 

Q. Can you tell us the name that the sub-committee was changed to? 
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I 

I 

A. I believe it was changed to Senate Permanent Sub-Commjittee on In¬ 
vestigations. 

Q. Still a sub-committee of the Expenditures Committee, so-called? 
A. That is correct. May I say I think it was then known as the Committee 

on Government Operations, the full committee. Sometime tt was changed 

| 

from Expenditures Committee to the Committee on Government Operations. 

Q. We will come to the change of the full committee i^ow, but we 
have covered, now, the change of the sub-committee’s name from Sub- 

i 

Committee on Investigations to Permanent Sub-Committee cjn Invesgita- 
tions? A. Right. 

Q. Did you say that a resolution was offered by one of the members 
of the committee to make this change ? A. Yes. By Senator Hoey. 

Q. Was that resolution carried, or not? A. Carrie^ unanimously. 
Q. Are you testifying from your independent recollection of that, 
sir? A. Yes. 

27 MR. HITZ: Would you mark this Government Number Three? 

THE DEPUTY CLERK: Government Exhibit Number Three for iden¬ 
tification. 

(Thereupon, Government Exhibit No. 3, a document bearing the name 
Trice, and seal, was marked for identification.) 

* * * * * I * 

28 MR. HITZ: Your Honor, I offer Government Number Three for iden- 

i 

tification. I hear no objection. 

MR. VAN ARKEL: I understood you are offering only a part of it. 

MR. HITZ: That is right, only part of it. It is the part having to 
do with the naming of the senators to the Government Operations Commit¬ 
tee in 1953. 

THE COURT: You mean you are offering it in evidence ? 

MR. HITZ: I am offering it into evidence only to read into the rec- 

i 

ord that much of it. It is a — 

MR. VAN ARKEL: No objection to that. 

(Thereupon, Government Exhibit No. 3 was received! in evidence.) 
MR. HITZ: This is a certified copy of the Congressional Record for 
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January 13, 1953, and that portion of it which I am offering in evidence is 
as follows: 

’’The Vice-President: Without objection the two lists which 
have been submitted will be read for the information of the Senate. 
’’The Chief Clerk read the lists as follows: 

29 ’’ 'On Government Operations: Joseph R. McCarthy, of Wis¬ 
consin, chairman; Karl E. Mundt, of South Dakota; Margaret Chase 
of Maine; Henry C. Dworshak, of Idaho; Everett McKinley Dirksen 
of Illinois; John Marshall Butler, of Maryland; Charles E. Potter 
of Michigan} John L. McClellan of Arkansas; Clyde R. Hoey of 
North Carolina; Hubert H. Humphrey of Minnesota; Henry M. Jack- 
son, of Washington; John F. Kennedy of Massachusetts; Stuart Sym¬ 
ington of Missouri. T ” 

BY MR. HITZ: 

Q. That is about thirteen, isn’t it, Senator? A. That is thirteen, 

right. 

MR. HITZ: Would you be good enough to mark this Government 
Four. That is Senate Resolution 280, certified. 

(Thereupon, Government Exhibit No. 4, certified copy of Senate 
Resolution 280, was marked for identification.) 

MR. HITZ: Do you need to see it ? 

MR. VANARKEL: No. 

MR. HITZ: Do you object to it? 

MR. VANARKEL: No. 

MR. HITZ: May it be received? 

THE COURT: It may be received. 

(Thereupon, Government Exhibit No. 4, Senate Resolution 280, 
March 3, 1952, was received in evidence.) 

30 MR. HITZ: And does the record show without objection? This is 
Senate Resolution 280, dated March 3, 1952. It reads as follows: 

”Resolved, That Paragraph (1) (g) and (4) of Rule XXV of the 
Standing Rules of the Senate are each amended by striking out ’Com¬ 
mittee on Expenditures in the Executive Departments’ and inserting 
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in lieu thereof, ’Committee on Government Operation^. ’ " 

BY MR. HITZ: | 

Q. That just changed the name; right, sir ? A. Rigjit. 

I 

Q. Senator, you, therefore, were chairman, were ydu, of the Com¬ 
mittee on Government Operations and its Sub-Committee onj Investigations 
on January 14, 1953? A. I was chairman of the Committee on Govern¬ 
ment Operations — I think I became chairman of the sub-committee a 

. 

week or ten days later. 

Q. Did you have an organization meeting in the mid part of January 

1 

1953, for the Committee on Government Operations? A. Sometime in 
January, yes. j 

Q. Did you make an appointment of members to constitute the ma- 

I 

jority side of the Sub-Committee on Investigations? A. I did. 

MR. VAN ARKEL : If the Court please, I object to tlje question and 
move that the answer be stricken, again on the grounds that I earlier raised 

with respect to the earlier resolution, that this is not the best evi¬ 
dence; that this information was not made available to the defendant; that 
the resolution, that the minutes themselves, are the best evidence of what 
transpired at any such meeting. 

MR. HITZ: Your Honor, it has been decided that anyone present at 
a meeting of a committee may testify to what took place there as well as 
a stenographer who took shorthand notes. I do not have the citation with 
me. I can furnish it, if the Court cares to have it. 

THE COURT: I think the witness may testify. I overrule the objec¬ 
tion. 

MR. HITZ: It is very likely that the stenographer’s notes, minutes, 
would be secondary evidence and the objection perhaps be well taken to it. 

THE WITNESS: The question did I make the appointment. I made the 
nomination. The committee as a whole made the appointment. 

BY MR. HITZ: 

Q. Whom did you nominate for the majority side of tjhe sub-commit¬ 
tee ? A. Senator Karl Mundt of South Dakota; Dirks on of Illinois; Potter 
of Michigan. 
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Q. Did you nominate yourself to be its chairman? A. Chairman, 
that is right. 

32 MR. VAN ARKEL: If the Court please, may it be understood that 
our objections go to this entire line of inquiry? 

THE COURT: Yes. 

BY MR. HITZ: 

Q. Did you follow some procedure for arranging for the nomination 
of the minority side of the sub-committee? A. Yes. As a matter of 
courtesy we normally allow the ranking minority member to nominate 
the minority members. We moved that we be allowed to do this at a 
time — that is, Senator McClellan, he made the nominations, which 
were approved 

Q. Whom did he nominate for his side? A. He nominated Sena¬ 
tor McClellan of Arkansas; Senator Jackson of Washington; Senator Sym¬ 
ington of Missouri. 

Q. And what action was taken upon your nominations on the major¬ 
ity side and Senator McClelland for the minority? A. They were ap¬ 
proved by the full committee. 

Q. Was any action taken at that meeting that you can recaU with 
respect to authorizing less than one-third of the membership of a com¬ 
mittee to constitute a quorum for the purpose of taking of testimony? 

A. I am not sure whether it was at that meeting or not, but we did at a 
meeting authorize the taking of testimony by one member of the sub-com¬ 
mittee. 

In others words, one member would constitute a quorum. I might 
say, if this is pertinent, that was the result of the Cristoffel case. 

33 Q. Senator, was the sub-committee authorized by the Rules of the 
Senate to authorize a quorum for the purposes of taking testimony to be 
less than one-third of its membership and as small as one member ? 

Did you have the authority to do that by the Rules ? A. I understand we 
did and you will find in the Senate calendar that the Rules were all set forth 
authorizing one member of the sub-committee to take testimony. If you 
would care for that calendar I can give it to you. 


Q. I have it here, but we can look in the calendar. Was there, then 
in force, binding upon all of the standing committees of the Senate, Rule 
3 (b) providing that each standing committee and each sub-committee of 
any such committee is authorized to fix a lesser number than one-third of 
its entire membership who shall constitute a quorum thereof for the pur¬ 
pose of taking sworn testimony ? 

Was that Rule a Rule for the standing committees generally of the 
Senate ? A. That is correct. 

Q. Was it pursuant to that, that a majority of your subcommittee 
took the action that it did to authorize the sitting of one member to constit- 
ute a quorum for the purpose of taking of testimony? A. ifhat is correct. 
34-35 Q. Senator McCarthy, sometime in early 1953 did th^ existance and 
the operation of the International Information Administration, then a part 
of the State Department under Public Law 402 of 1948, come in one way or 
another to the attention of the committee ? A. It did. In fact, it came 
to our attention before 1953. 

Q. At any time in the early part of 1953 did you cause action to be 
taken to authorize the institution of an investigation into the International 
Information Administration as it was being operated in the State Depart¬ 
ment? A. I did. 

MR. VAN ARKEL: If the Court please, we object to ijhe question 
and move the answer be stricken for the reasons already stated in con- 

l 

nection with other activities of the committee not made known to the defen¬ 
dant and not a matter of public record and not authorized by action 6f the 
Senate itself. 

THE COURT: Very well. I will overrule the objection. 

THE WITNESS: Yes, I took action — do you want to know what that 

i 

action is, sir — or was, rather. 

I am not sure if I answered your question. I said I took action. Do 
you want me to tell you what action we took? 

BY MR HITZ: 

I 

Q. Not yet. I have another question, first. Can you place the 
36 month in which you caused this action to be undertaken ? A. It 
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would be in February, I think; possibly early in March. 

MR. HITZ: Mr. Van Arkel, I am going to read a question, now, 
which is based upon Rule 1 found on Page 5 of the calendar which I know 
you have there. 

BY MR. HITZ: 

Q. At this time, early in 1953, was there in force the following rule 
adopted by the Committee on Government Operations for its own opera¬ 
tions: 

"No major investigation shall be initiated without approval of 
a majority of the sub-committee or approval of the majority of the 
full committee on Government Operations. However, preliminary 
inquiries may be initiated by the sub-committee staff with the appro¬ 
val of the chairman of the sub-committee. " 

A. That rule was in effect. 

Q. Binding upon the sub-committee ? A. Right. 

Q. Did you take any steps — A. Mr. Hitz, I wonder if you get the 
import of that rule. It provides that unless a majority of the sub-commit¬ 
tee — 

MR. VAN ARKEL: If the Court please, I submit the witness has 
answered the question. 

37 THE COURT: Objection sustained. 

THE WITNESS: I am sorry. 

BY MR. HITZ: 

Q. I asked you if that rule was in effect and binding upon the sub¬ 
committee in early 1953? A. It was. 

Q. You stated that it was. Have you finished your answer that it 
was ? A. Well, I think the Court didn’t want me to proceed further. I 
was going to explain the rule — 

THE COURT: I think he may explain. You may explain. 

THE WITNESS: The rule was this: If a majority of the sub-committee 
did not agree that a certain investigation should be held, then you would 
have to take it to the full committee and get a majority of the full commit¬ 
tee. If a majority of the sub-committee agreed, why, the hearing was held. 
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BY MR. HITZ: 

Q. To comply with that sub-committee rule, what action did you 
take with reference to the Information Service that I have referred to ? 

A. I called a meeting of the sub-committee and presented all of the — I 
shouldn* t say all of — but presented a brief resume’ of the facts which we 
lad, the complaints which we had about the Information Servipe and sug¬ 
gested to them that we had enough information to indicate Communist 
infiltration of. the libraries and suggested that we hold executive and pub- 

38 ' lie hearings on this matter. The committee took a vote upon the mat¬ 
ter, voted unanimously to hold the hearings. 

MR. VAN ARKEL: if the Court please, may I suggest that the answer 

i 

be stricken on the ground it has no relevance to the inquiry before Your 
Honor ? 

The question here relates to the defendant, whatever information 
the committee may have had about Communism in libraries throughout the 
world, obviously has no relation to the defendant or any action taken by the 
defendant. 

I 

If he wants to show the authority under which he was proceeding that 

I 

is one thing; to show the motives under which he was proceeding is another 
thing. | 

We suggest it is entirely irrelevant to this inquiry. We have not 
raised the question about motives, but we have raised serious questions 

j 

about authority. Mr. Hitz is now moving from the question |of power of 
the Committee to proceed to motives and reasons which led jthem to pro- 

i 

ceed. That, I suggest, is irrelevant here. 

I 

THE COURT: Don’t you think it goes to the question of pertinency? 
MR. VAN ARKEL: No, Your Honor. I suggest it in po way goes to 
the question of pertinency. 

THE COURT: I think it may very well. I will overrule . 

39 BY MR. HITZ: 

Q. S enator, can you particularize a little bit more is to what com¬ 
plaints you had about the operation of the Information Servipe and what, in¬ 
dependently of complaints, you had learned about it? A. We had — 
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MR VAN ARKEL: May it be understood if Mr. Hitz continues with 
this line of inquiry that our objection runs ? 

THE COURT: The objection will run to the entire line. 

THE WITNESS: We had a vast number of complaints in regard to it, 
not only the library program but the motion picture program, the news 
service program, complaints that instead of fighting Communism as in¬ 
tended by Public Law 402, it was actually serving the cause of Commun¬ 
ism, that Communist writers were being used not only in the libraries, but 
in the motion picture phase of the program as well, and also in the news 
phase. 

If I might add to that, I may say that we had information to the effect 
that roughly a hundred or more Communists or fellow travelers had been 
writing for the information program, that is, for the library phase of the 
information program. 

BY MR HITZ: 

Q. Did you have any information with respect as to how many ac¬ 
tual copies of the books of these one hundred and fifty or so travelers or 
members were on the library shelves ? A. We did not have that infor¬ 
mation at that time. However, as the investigation — 

Q. I think I will have to interrupt you, Senator. Did you get it 
before you had your testimony from Mr. O’Connor on July 14, 1953? 

A. Mr. Hitz, I do not know if we had the breakdown of the number be¬ 
fore that time. We had the information that there was a vast number at 
sometime, either before or after July 14 we got the figure. I think it 
was before July 14. The report might indicate what date that was; I 
frankly cannot remember. 

Q. In that connection, Senator, after these hearings were concluded 
on the information centers, did your sub-committee make a written re¬ 
port to the Senate ? A. Yes. We made three reports. 

MR. VAN ARKEL: I object to any testimony as to events occuring 
after the defendant was called to appear. 

THE COURT: Objection sustained. 

BY MR. HITZ: 
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Q. Particularly did your committee make a report dated January 
25, 1954, to the Senate on the subject? Merely answer ,T We did” or ”We 
did not. ” A. We did. Could I add something there, Mr. Counsel? 

MR. VAN ARKEL: I think that comes within the earlier ruling. 

41 THE COURT: I think the question is whether he made it. He is not 
offering it in evidence, merely stating he did make a report. 

i 

MR. VAN ARKEL: We suggest it is irrelevant. 

THE WITNESS: Could I add something there ? 

BY MR. HITZ: 

Q. If the Court does not object. A. The report does not concern 

matters after Mr. O’Connor testified solely. The report covers matters 

| 

all the way from the inception of the investigation starting back in Febru¬ 
ary. So this report is not based upon facts we learned fropa or after Mr. 
O’Connor testified. 

Q. But it was made afterwards, naturally, was it not? A. It was 
made at the time the entire investigation was completed. 

Q. I am now going to go back to the time when you sought and ob¬ 
tained approval of a majority of your sub-committee to conduct this field 
of investigation. 

At that time was there a sub-committee rule binding upon it, which 
is Rule 4, found on Page 5 of the calendar, Mr. Van Arkej!, as follows: 

’’Public hearings shall be held only with the approval of the 
majority of the sub-committee or with the approval of a majority 
of the full committee. ” 

Was that rule binding upon you at the time of the outlet of this in- 

42 vestigation? A. Yes, sir. 

Q. Did you do anything to comply with that rule with respect to what 
public hearings you held in this field later? A. Yes, six). I called a 

i 

meeting of the sub-committee and got their approval. 

Q. Was it of a majority of the sub-committee? A.! It was not only 
a majority, but unanimous, as I recall. 

MR. VAN ARKEL: If the Court please, I take it thajt our earlier 
line of objection goes to this ? 
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THE COURT: I think so. The objection will be overruled. 

BY MR. HITZ: 

Q. At the time of the decision of a majority of the sub-committee 
to conduct this investigation was there any discussion with respect to the 
presence on the bookshelves of the Information Service of books either 
which were pro-Communist or anti-American, or those that did not take 
such a stand but were merely authored by members of the Communist 
Party or fellow travelers? Was that subject discussed? A. Yes. We 
discussed in detail that subject covering the books by Communist authors, 
some of they very notorious as Communists, others not so well known. 

We discussed books which were definitely anti-American and viciously pro- 
Communist. 

Q. Did you discuss ones with more or less innocent content, but 
43 authored by those who were identified as members of the Communist party 

or mere fellow travelers — was such a book as that, such a situation as 
that discussed? A. Mr. Hitz, we discussed books that would not appear 
to be pro-Communist on the surface to the ordinary reader by Commun¬ 
ist writers. I do not think anyone felt that any Communist author would 
do other than advance the Communist line, so we did not decide at that time 
that they were innocent books by Communists. 

In other words, they were books we did not feel, as I recall, that 
there were any books by Communist authors that would promote the cause 
of America. 

MR. VAN ARKEL: If the Court please, in addition to my earlier 
objections to this, I move that this answer be stricken and that further in¬ 
quiries along the line of what private discussions members of this com¬ 
mittee had among themselves at an executive session of the committee 
be excluded from the record. 

Before we were at least discussing the question of what authority 
the committee had voted and what kind of inquiries it had authorized. We 
are now in the stage of having gossip among members of the committee 
clearly unknown to the defendant and unascertainable to him as to what 
kind of talk went on in an executive session of the committee. 
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THE COURT: Mr. Hitz, what do you say about that? 

MR. HITZ: It may well be that mere conversations be Ween the 
Senators at such a gathering, which had no reasonable basis jin fact, or 
information that they had received would be objectionable. Ii think possi¬ 
bly that could be. I will clear that up now by asking another question. 

THE COURT: You go ahead and ask your question. 

MR. HITZ: If I am not able to satisfy the Court that the Senator and 
his associates had a reasonable ground to believe what they Were discus¬ 
sing from information they had received I will consent to thd motion to 
strike if it is made. 

i 

MR. VAN ARKEL: I re-new the motion, if the Court please. 

THE COURT: I will reserve ruling on your motion. 

BY MR. HITZ: 

Q. Senator, did you have any information which you had received 
from hearings or from complaints or otherwise upon which you and the 
other Senators based your views concerning the relative demerits of books 
written by Communist authors and those which definitely espoused the cause 
of Communism in their books ? A. Yes. And may I say I was making an 
official report as chairman of the committee to the committjee. 

MR. VAN ARKEL: I move the answer be stricken. 

THE WITNESS: It was not gossiping with the committee. I called 
them together and made an official report of what our investigation had 

I 

disclosed so they could determine whether or not hearings should be held. 

THE COURT: I will overrule your motion to strike, j 
BY MR. HITZ: | 

Q. At that time had any members of your staff commenced a staff 
investigation of this subject? A. Yes. 

Q. Who were they ? A. I could not name the staff members we 
had — we had, I think, fourteen investigators, or something like that, on 
the staff, and I could not give you the names of the staff members. 

Q. At the time of the commencement of this investigation, did you 
have any information from the State Department with respect to the objects 
of the overseas libraries? A. Yes, we did. 
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Q. What information did you have from the State Department with 
reference to those objects ? A. That the purpose, and I have got to state 
this generally, you understand, that the purpose of the overseas libraries 
was to fight the Communist menace, or something to that effect. 

There is a letter from Mr. Humphrey, the acting director of the In¬ 
formation Service Center, on Page 2 of the report, which sets forth the ob¬ 
jectives, I think, in detail — this one sentence, if I could read that. He 
says: 

46 ’’The overseas library program exists to reflect American 
objectives, values, the nature of American institutions and life, and 
to utilize the books and related materials to advance the ideas of 
America in the struggle against Communism. Sincerely yours, Rich¬ 
ard Humphrey, Acting Director, Information Center Service, Depart¬ 
ment of State. ” 

Q. Was that letter addressed to you. Senator ? A. That was on 
March 20, I believe, 1953. 

Q. Was that before you commenced any of the hearings? A. I think 
we had the first executive session on the 16th of March, the first public 
hearing on the 24th. This was part of the investigation. 

Q. Prior to the receipt by your committee of that letter of March 
20, did your staff! bring to you any statement of objectives from the State 
Department, objectives of the program which is stated here to be to fight 
Communism? A. They did. 

Q. About when did you receive that statement of objectives, and 
what was it ? A. I think I received it from the staff, Mr. Hitz, sometime 
in February or early March. I had received it unofficially before I became 
chairman of the committee. 

Q. Did you have it unofficially at the time of the calling of the meet¬ 
ing which authorized the instigation of this investigation ? A. I think I 

47 had it off! daily by that time, if not I had it unofficially. 

Q. Did you discuss that objective to fight Communism with those 
members who were present and voted for the instigation of this investiga¬ 
tion? A. Yes, sir. 
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MR. VAN ARKEL: If the Court please, I have not re-newed ob¬ 
jections. 

THE COURT: I think the Court understands that your Objection runs 
to this entire line of questioning, and the same ruling applies. 

BY MR. HITZ: 

I 

Q. Senator, to get back to the time of the authorization by the ma¬ 
jority of the sub-committee, to conduct this investigation, did the commit¬ 
tee have any information with respect to the disposition or likely disposition 
of the royalties received by the Communist Party members and fellow 
travelers who were authors of books both bought and paid for by the Gov¬ 
ernment and put on the shelves overseas ? A. In my report to the com¬ 
mittee asking for the privilege of commencing — not the privilege, but the 
duty — of commencing investigations, I pointed out to them that the royal¬ 
ties received from the Communist books would find their ways partly into 
the Communist coffers. Do I make myself clear? 

48 If John Jones, a Communist, had a thousand of his books purchased, 

some of the purchase price would undoubtedly find its way into Commun¬ 
ist coffers. We discussed that and we also discussed — 

THE COURT: Just a second. 

MR VAN ARKEL: I re-new the same objection, Your Honor. 

This is a question of Mr. McCarthy giving his personal views to the mem¬ 
bers of the committee meeting in executive session. I suggest that has 

i 

completely no relevance to this matter. 

THE COURT: I think it is relevant. I think it goes to the question 
of the purpose of the inquiry and the pertinency of any questions that might 
be asked any witnesses. I wil 1 overrule the objection. j 

THE WITNESS: May I say, further, Mr. Hitz, I think I did not answer 
one of your previous questions fully. 

You asked about so-called innocent books and I took issue with the 
fact that a Communist could write an innocent book. 

We did discuss at this meeting, we decided to hold the hearings, 

i 

that regardless of the content of the book, if it were a book written by a 
Communist and placed in the Information Services throughout the world 
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that that would give him prestige and add to the power of his other writ¬ 
ing. That is one of the things we had in mind, also, when we discussed 
wlat you might call innocent books, but I would not call them innocent 

49 books. 

BY MR. HITZ: 

Q. I said so-called innocent A. Yes. 

Q. In addition to the prestige that would be given to the book and 
to the author in such a situation, did you have information or complaints 
to the effect that having those books on the shelves might infer an appro¬ 
val of both the author and the book, an affirmative approval by the United 
States Government? A. That is correct. If I may go a step further. 
Your Honor, a former Communist, Freda Utley, conducted the survey of 
books in libraries, Karl Barrslag, head of the Americanism Committee 
of the American Legion, conducted a survey of the libraries and they both 
came back with that report to us that you were adding to the prestige of 
the Communist authors by placing their books in the forefront in the li¬ 
braries. 

******* 

50 Q. Senator McCarthy, having in mind the information as outlined 
roughly to us just now, and having in mind the authority of the committee 
given by action of the committee to the sub-committee, which emanated 
from Public Law 601, what was the object of your sub-committee going 
into the field of the Information Service of the State Department ? A. 

To check the effectiveness, the efficiency, of the L L A., to find out whe¬ 
ther or not they were doing what they were ordered to do under Public Law 
420. 

MR. VAN ARKEL: If the Court please, I suggest that is a conclu¬ 
sion of law for the Court and ask that answer be stricken. 

THE COURT: I think the Court wants to know what was the object 
of the committee. I overrule the objection. 

BY MR. HITZ: 

Q. Having in mind the directives that implemented the purposes of 
Public Law 402, directives within the organization? A. Having in mind 
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not only the directives, but the correspondence, the testimony of individuals 
having power to enforce that law — one of them Mr. Conant. 

Q. In addition to the effectiveness of the program as announced by 

51 the — as outlined by the Act and as implemented by the directives, did 
you have any interest in the economy of the program? A. Yes. We 
wanted to know whether the money was being properly spent. The purpose 
was to fight Communism. We wanted to know whether or notj the money 
was being spent to fight Communism*-- anything for another pjurpose would 
be a waste, according to the law. 

MR. VAN ARKEL: Same objection, Your Honor. 

BY MR. HITZ: I 

Q. Senator, coming to the time of your first public hearing in this 

l 

field, did you call one James S. Allan as a witness in Washington, D. C. ? 

A. We did. 

i 

MR. VAN ARKEL: May it please the Court, Your Honor. 

THE COURT: What is the purpose of that question, Mr. Hitz? 

MR. HITZ: I think that all of the information that was received by 

the committee in hearings, and elsewhere, up to the time that Mr. O’Connor 

I 

was called as a witness and questioned, would bear upon thej pertinency of 
their calling him and the question that they asked him, and I think that if 
Mr. Allan supplied something which was not at hand before, that that would 
be part of the reason why a later witness, O’Connor, was called and why he 

52 was asked the particular question. I think that can go on upj till the very 
moment of putting the question to Mr. O'Connor. So that a sum total of 
the information ultimately acquired by testimony or otherwise, can fit into 
our proof of pertinency up to the time Mr. O’ .Connor was asked his question. 

MR. VAN ARKEL: In the first place, it is obvious nb connection has 
been shown between Mr. Allan and the defendant. To allowj the witness to 
testify as to the attitude taken by other witnesses is obviously prejudicial 
to the defendant in that, as in his opening remarks, Mr. Hitz is apparently 

i 

attempting to attribute to this defendant some of the actions! of other defend- 

i 

ants. 


/ 
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I also point out to Your Honor that these matters, these hearings 
have been printed. They are a matter of public record. I believe that 
the Court can properly take judicial notice of them. 

If Mr. Hitz wants to use matters in those in arguing the case, I 
believe that he perhaps is entitled to use them without putting them in 
evidence here. 

Clearly if the witness is allowed to testify as to the attitude of each 
witness before the committee, of whom there were a good many, we will 
be here a long time. 

MR. HITZ: I do not propose to do that. 

53 THE COURT: It seems to me that, having in mind that this is a trial 
without a jury, we do not have the same problem of prejudice that perhaps 
the question should be permitted. You can make a motion later to strike 

it in the event he does not tie it up with the defendant. 

MR. HITZ: Your Honor, I think in answer to a part of Mr. Van 
Arkel’s objection, that the hearings should be resorted to to find out what 
was said in any of the hearings, is not well taken, technically, because it 
has been held that anyone who can recall what happened there can testify 
to what happened. 

I think ordinarily it is best to get the question and answer as they — 
as theoretically accurate here as printed, and I would do it here and I will 
do it later when Mr. O’Connor’s testimony is introduced in evidence. 

However, to save reading so much I would like to ask a direct 
question as to whether a certain thing was discussed and get Senator 
McCarthy’s answer to it without too much delay in reading. 

I would like to proceed in that way by questioning and I think we may 
save some time and I am sure we won't vary from the printed page because 
I will refer you to it, Mr. Van Arkel. 

BY MR. HITZ: 

Q. Was Mr. Allan at the time he was called on March 24, 1953, 

54 known to the committee to have been the author of books on the shelves of 
the overseas library? A. Yes, sir. 
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Q. Did you question him as to whether or not he had been a member 
of the Communist Party when he wrote those books? A. I did. 

Q. What did he say? A. He refused to answer on the ground of 
self- incrimination. 

Q. At the time of that hearing when Mr. Allan appeared had you 
received a letter of March 20 from Mr. Humphrey in the State Department 


stating among other things that the purpose of the, or that principally the 
purpose of the overseas information program was: "To advance the ideals 

I 

of America in its struggle against Communism," and for you and for 
Mr. Van Arkel I refer to Page 1 of those hearings — had you received 

I 

that letter at that time? A. I had received that letter. May I say, 


Mr. Hitz, I said I asked him whether or not he was a Communist at the 
time he wrote the books. I know I asked him whether he was a Commun¬ 
ist on the day he appeared. You would have to refresh my recollection 
as to the other. I might be mistaken. 

Q. All right, sir. We will come back to that. The letter you said 
you had already received from Mr. Humphrey was in fact read before the 
55 sub-committee, was it not, and was put in the record and appears in the 
print of that day as being read by Mr. Cohn; is that right, ^ir? A. I 
understand so. 

I 

Q. Now, to get to exactly what you asked him with respect to 

i 

Communist Party membership. A. Maybe I can help you and save some 
time. I know I asked him whether he was a Communist Party member the 
day he appeared, whether he had been a foreign editor of the Daily Worker; 
whether any member of the Daily Worker staff was not a Communist 
member; whether while foreign editor of the Daily Worker |he got instruc¬ 
tions from Moscow as to what the party line should be. Tliat much I know 
I asked him. He refused to answer. 

Q. All of them? A. Refused to answer all those questions. 

Q. Would you refer, Senator, to the last statement by Mr. Cohn, 
found on Page 1? A. Page 1 of the hearings? 

Q. Yes. A. I wonder if Mr. Juliano would give me a copy — is 
that an extra copy? 
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Q. Yes, it is. It is about this far through the book. The pages 
start again at one every once in a while. That is the page. Will you refer 
to the bottom of that page and tell me, now, whether your recollection 

56 is refreshed with respect— perhaps I never asked this. Approximately 
how many overseas libraries were there? A. Approximately one hundred 
and fifty. And that is borne out by the testimony on March 24, 1953, on 
Page 1. 

Q. How widely were they spread out, what is your information? 

A. All over the world. All the way from New Delhi to Australia. 

Q. At this time had your committee received any information from 
the State Department with respect to their views as to whether or not books 
by Communist Party members or known Communists should be used in the 
overseas libraries? A. On March 24, or do you mean on July 14? 

Q. No. On March 24. Do you have a recollection of that? 

A. Mr. Hitz, I do not recall what they had told us before March 24. If 
you place the date at July 14, tjie day Mr. O’Connor testified, I could tell 
you. 

Q. All right, sir. Now, see if this will refresh your recollection 
on the subject. Would you refer to the second paragraph on Page 2, and 
read that and tell us whether your recollection has been refreshed — 
beginning at, ”At your request, Mr. Chairman —” A. Shall I read it out 
loud? 

Q. No. Just read it to yourself and tell us whether or not you have 

57 refreshed your recollection by that. A. Yes. That does refresh my 
recollection. 

Q. Now will you answer the question — had the State Department 
informed you of its views as to whether or not books authored by Commun¬ 
ist Party members or Communists should be on the overseas bookshelves? 
A. Yes. They had informed us their Mr. — through Mr. Cohn that such 
books were not on the bookshelves — or should be used. 

Q. That they should not be used? A. Should not be used on the 
bookshelves. Could I clear up one thing, just take ten seconds? 
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Q. Yes, please. A. When we talk about the bookshelves, I am 
talking about the public bookshelves, the bookshelves available to the 
public in the various countries; we are not talking about the bookshelves 
available to the staff in charge of the library. There is a big difference. 

Q. I wonder if you would clear it up still further, as to the purpose 
of having two, and what the limitations were? A. As far as the staff was 
concerned, you could give them any books you wanted to by Communist 
authors so that they would be better equipped to fight Communism, but 
when you place the book upon the public shelf for use by the public you 
are placing the United States stamp of approval upon everything that is 
in that book and upon the author — a big difference. j 

58 MR. VAN ARKEL: Is the record clear. Your Honor, that our 
earlier objections continue? 

THE COURT: I think your objection goes to all of this, Mr. Van 
Arkel. ! 

BY MR. HITZ: j 

Q. Senator, perhaps we should keep that difference ih mind and 
refer to those public ones — A. All of this refers to the public book¬ 
shelves. 

I 

Q. Information Center libraries; is that right, sir? [A. That is 

right. 

Q. You say that at this time the State Department had informed 
Mr. Cohn and Mr. Cohn had informed the committee that the State Depart¬ 
ment did not feel that these books can or should be used on the Information 
Center libraries, meaning books authored by Communists <lr Communist 
Party members? A. That is right. 

Q. Senator, will you turn to Page 5, please. A. Yes, sir. 

Q. And refer to about the middle of the page, and teil me whether 

i 

you read an extract to Mr. Allan from one of his books? A. Yes, I did; 
from Page 228 of his book. Do you want me to read the extract? 

Q. Will you read the extract that you read to him. A. "The Soviet 

59 Union plays the role of clearing the path of facilitating world progress 
and proving by its own examples the superiority of the socialist system." 
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That is from a book in the libary shelves. 

MR. VAN ARKEL: If the Court please, I know Your Honor has 
ruled on this matter, but I point out again what extraneous fields this 
leads into to allow Mr. Hitz to examine a witness about the writings of 
a person called as a witness who has not the slightest connection with the 
defendant. 

THE COURT: I assume the Government will show some connection 
before it concludes its case. 

MR. HITZ: I will show a type of connection. I won’t show any 
between the two authors as individuals, but I will show that favorable 
action wps taken upon a book that states what that stated. 

MR. VAN ARKEL: I suggest that is irrelevant. 

MR. HITZ: That will show, from what we will argue was at least 
misfeasance on the part of those charged with the operation of the program, 
possibly malfeasance, and possibly collusion, and that that is one of the 
reasons why this sub-committee could conduct an investigation that would 
go not only through the State Department operation, but into the actual 
belief in membership in the Communist Party by the authors in order to 
determine whether they had been derelict, whether they were indeed 
Communist Party members who had authored the books, which they were 
60 forbidden to have on the shelves. It goes right to the efficiency and 
economy and otherwise of the program by its own employees. 

MR. VAN ARKEL: I think Mr. Hitz would concede, if the Court 
please, that no slightest connection between a misfeasance, malfeasance, 
or anything else on the part of any government official and this defendant 
has been shown. He has conceded he has been unable to link the testimony 
of Mr. Allan or his writings in any way with this particular defendant. 

I suggest this is a collateral and highly prejudicial inquiry the only 
purpose of which can be to spread on this record an obvious effort to 
attribute to the defendant the writings and views of others with whom he 
has absolutely no connection whatsoever. 

THE COURT: I do not think he is trying to do that. I gather you 
are trying to establish the basis of the inquiry by the committee and the 



scope of the inquiry of the committee. 

MR. HITZ: As related to Mr. O’ Connor several months later when 

he was called. 

THE COURT: I will continue my same ruling, overruling your 
objection. 

MR. HITZ: I think in view of Mr. Van Arkel’s objection I should state 
we do not intend to put in the book or into the mouth of Mr. O’ Connor the 
words of Mr. Allan in any sense whatever, but I think shortly we will see 
exactly why I feel that this should be brought out. We do not attribute the 
words of Mr. Allan to Mr. O’Connor. 

BY MR. HITZ: 

Q. Senator, will you turn to Page 6, about eight lines from the top — 
all the way to the top — in fact, back to the bottom of Page 5— did you say 
this to Mr. Allan at that time: 

"you are entitled to any belief, of course, in this country, that 
is one of the advantages that we have in this country over the system 
which you espouse. You say that the socialist system is superior to 
ours. Do you feel that Communism as practiced in Rujssia today is 
superior to our form of government?" 

"Mr. Allan: I would like to point out, sir — 

"The Chairman: I will insist that you answer it after you point 

out. 

"Mr. Allan: I understand that. This is what I would like to point 
out, that the system of society that has developed in thb Soviet Union 
is socialism. 

"The Chairman: A little louder, if you will, sir. 

"Mr. Allan: The system known as socialism is superior to 

i 

capitalism because of the fact it has done away with exploitation of 
man by man and makes possible a world of peace and higher living 
standards." 

A. Those questions were asked by me and those answers were made. 
MR. HITZ: I will continue on, Mr. Van Arkel, if it is your wish, so 
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that it is not suggested that I took it out of context. I finished all that I 
care to have, and I will read the rest if you care to have it done. 

MR. VAN ARKEL: To read the rest of this stuff? 

MR. HITZ: The rest of a few more questions and answers there. 
MR.VAN ARKEL: I find it extremely tiresome and I have no wish to 
have any more read of it at all. Have you finished now? 

MR. HITZ: No, I have not. 

BY MR. HITZ: 

Q. Going to about fifteen lines from the bottom of that page, 

Senator. A. I think I find your — I think I find your place. 

Q. "I am going to insist that you answer my question. The question 
was, do you think that Communism as practiced in Russia today, 
is superior to the American system. 

"Mr. Allan: As a system of society, yes. 

"The Chairman: And that is the theme of your book which has 
been purchased to fight Communishm. 

"Mr. Allan: That is not the theme of the book. That is one of 
63 the subjects discussed in the book. The theme of the book is the 

establishment of world peace. That is the theme of the book, the 
establishment of world peace by negotiation between this country, 
and the Soviet Union. 

’The Chairman: Then let me ask you this. Do you deny that 
the purpose of this book is to extoll the Soviet Union, praise 
Communism as a system? 

"Mr. Allan: I do deny that. That is not the purpose of the 
book. The purpose of the book is to work for world peace. That 
was the aim of the book, and that is what I thought it did rather 
effectively. 

"The Chairman: The purpose was not to fight Communism 
or expose Communism as an evil. 

"Mr. Allan: Obviously not. " 

Did that take place? A. Yes. That is it. That is right. 


MR. VAN ARKEL: There is a lot more that you could read, Mr. 

Hitz. 

MR. HITZ: No. I am getting tired of it, too, Mr. Van Arkel. I 
think when Mr. Allan said his book was not — obviously was; not to fight 
Communism, which was the purpose and directives and policies of the 
organization that we have indicated, that the Senator had good reason to 
inquire of this and subsequent witnesses whether they were I members of 
the Communist Party. 

MR. VAN ARKEL: Does that conclude your interrogation as far as 
Mr. Allan is concerned? 

MR. HITZ: I was giving a long answer to you, Mr. Van Arkel. 

MR. VAN ARKEL: Because if it does I would like to ife-new my 

I 

motion. 

MR. HITZ: No. It does not quite. 

BY MR. HITZ: 

i 

Q. Senator, without going further into what Mr. Allan said in his 
book or in his testimony, did your committee, after hearing his testimony, 
have any view with respect to pursuing the subject of whether books which 
the author himself said obviously did not attack Communist^ were on the 
bookshelves why they were, and who the person was who wijote the books? 
A. Yes, we were — 

MR. VAN ARKEL: Before that question is answered jmay I re-new 
my motion to strike any of these questions and answers relating to what 
Mr. Allan may have written or said on the witness stand? j 

I 

THE COURT: Very well. Overruled. 

THE WITNESS: Yes. We were very much concerned about the 
purpose of books which extolled the virtues of Communism and derided 
America; we thought we should go into that in detail to determine what, 
if any, legislation was required to remedy the situation. 

BY MR. HITZ: 

i 

Q. Did a lady named Lumpkin, L-u-m-p-k-i-n, testify before the 

i 

sub-committee before Mr. O'Connor did? A. Grace Lumpkin. Yes. 

Q. Had she been a member of the Communist Party at one time? 
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A. Yes, she had been. 

Q. Had she left the party at the time she testified? A. She had 
left before she testified. 

Q. Had she been a writer of books? A. Yes, she had. 

MR. VAN ARKEL: If the Court please, may I re-new our objection 
on the same grounds as to the interrogation of Mr. Allan? 

THE COURT: Very well. The same ruling. 

BY MR. HTTZ: 

Q. You say she had been a writer of books? A. Yes, she had. 

Q. Did she testify before your committee before Mr. O’Connor 
was called? A. Let’s see the date, her testimony is set out on Page 6 
of the report. I am reasonably certain that is before Mr. O’Connor was 
called. Yes. 

Q. Are you able to say positively? Miss Lumpkin’s testimony 
66 appears on Page 71 of the hearings, right, sir? A. This thing is paged 
in a rather odd fashion. It starts anew with each new day’s testimony. 

I am reasonably certain that she testified — if she did not testify I had a 
report of what her testimony would be before O’Connor testified. That is, 
I knew what her testimony would be from the staff who had interrogated 
her because I had that in mind at the time O'Connor testified. 

Q. I do not think it makes any difference in what form you had it. 
Did you have information that she, that some of her books were on the 
Information Service library shelves ? A. Yes, they were. 

Q. Which were written while she was then a member of the party? 
A. They were written while she was a member of the party, yes. 

Q. Did you ask her whether she thought her books, written when 
she was a member of the Communist Party, furthered the purposes of 
the overseas program which was to fight Communism? A. I asked her 
that question. 

Q. And what did she say to that? A. She said, ”No, I do not. I 
feel that, to be as charitable as possible, a group of people who were not 
confused would not send such a thing out for anything in the world. ” 
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Q. Would you turn to Page 155, please, sir. A. Yes^ sir. 

Q. Does that commence the testimony of Grace Lumpljun? A. Yes, 
that does. 

Q. O’Connor testified later, much later, did he not? jAnd on Page 
484? A. You are right in that. 

I 

Q. Is that correct? A. You are correct. 

Q. I would now like to ask you, and it may need referring to the 
text, Senator, if the statement that she could not see how anybody who was 

not confused, could put her books, while she was a party member, on the 

i 

bookshelves of the Information Center, which was testified to here instead 
of being information relayed to you by staff members? A. lit was testified 
to by her. 

Q. Did Freda Utley appear as a witness, Senator? ^[. Yes, she 

did. 

I 

MR. VAN ARKEL: Same line of objection. Your Honor. 


THE COURT: Same ruling. 

BY MR. HITZ: i 

Q. Before Mr. O’Connor was called? A. Again, I hate to take up 

the time, but you will have to refresh my recollecton as to the page number. 

I 

I am reasonably certain she appeared before O'Connor was {called. At 
least I had read her article before he was called. 


68 Q. I think I can refer you to Page 129 of the hearing^, again having 

in mind that Mr. O'Connor testified on Page 484. Now can you answer, 
Senator? A. Yes. She apparently appeared before O’Connor. 

Q. No question about it? A. Apparently no question at all. 

Q. Without going into question and answer by her, from the text, 
can you tell me whether she stated that she had been a member of the 
Communist Party in England at one time — I think you said so. A. Yes, 
she had been. 

Q. Then she had left the party? A. She had left the party. 

Q. Did she testify that she had made quite an examination of the 
U. S. L S., which is the United States Information Service libraries in 
West Germany in 1952 a year before you did all this? A. {Yes, she did. 
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Q. Did she say she wrote an article about it? A. Yes. 

Q. What did she have to say about the disproportionate balance 
between those books which presented either a pro-Communist or an anti- 
American viewpoint on the one hand, and those which presented another 

69 view of America? Did she have any comment on that? A. Yes. She 
said there was a disproportionate number that presented a Communist 
line and of those that presented the anti-Communist line were catalogued 
in such a fashion that the average reader would be unable to find them. 

Q. Did she have any word that she used for the cataloguing of the 
pro-American, so to speak, documents? Did she have any word that she 
used? A. I do not recall the word. 

Q. Do you recall the word — does the word mis cataloguing refresh 
your recollection? A. Mis cataloguing, I think, is what she used. 

Q. Senator, in June 1953, were you a member of the Senate 
Appropriations Committee? A. I was. 

Q. Did you attend any hearings of that committee at which Doctor 
James B. Conant appeared? A. I did. 

Q. When did Doctor James B. Conant appear as a witness? 

A. On June 15, I believe. 

Q. 1953? A. 1953. 

Q. That would be twenty-nine days or so before Mr. O’Connor? 

A. That is right. 

MR. VAN ARKEL: May we have the same objection to any other 

70 witness, if the Court please. 

THE COURT: Very well. 

BY MR. HITZ: 

Q. Senator McCarthy, have you examined the text of the questions 
and answers that appear on Page 9 between the Appropriations Committee 
and Commissioner Conant? A. I have. 

Q. Is what took place accurately portrayed on Page 9 of our print 
of your report? A. Yes, sir. 

Q. When I say Page 9 I am referring to Report Number 879 of the 
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Committee on Government Operations made by the sub-committee, dated 
January 25, 1954. A. Yes, sir. 

MR. VAN ARKEL: If the Court please, I move that that be stricken 
on the grounds that that, too, occurred after the appearance^ as I under¬ 
stand, of the defendant. I think what Mr. Hitz is now referring to is 
something that occurred after the witness appeared before tie committee. 

i 

THE COURT: I understood him to say it took place about twenty 

! 

days before. 

THE WITNESS: Twenty-nine days. 

MR. HITZ: Doctor Conant appeared on June 15. 

MR. VAN ARKEL: You are just offering it for the testimony that 
is set forth and not for the report? 

71 MR. HITZ: No. I was just identifying our source. 

MR. VAN ARKEL: I will withdraw that ground of our objection. 

BY MR. HITZ: | 

Q. This does not commence, Senator, with the beginning of 

Doctor Conant’s testimony. Tell us what position he held at that time 

i 

when he was testifying. A. High Commissioner of German^. 

Q. Testified over here in this country? A. Before the Appropria¬ 
tions Committee, yes, sir. 

Q. Was it in Washington? A. Yes, sir. May I say as High 
Commissioner of Germany he had a great deal of control oyer the infor¬ 
mation program in Germany. 

Q. He was not directly connected with the Information Center? 

A. He was not directly connected with the 1.1. A. as such, Mr. Hitz, but 

he did, I believe, have the power to veto anything they would do in 

1 

Germany. He had considerable control over their operations in Germany. 

Q. In other words, once the material got there he could exercise 
considerable control or complete control over it in West Germany; is that 
right? A. Or what was purchased over there. 

72 Q. But he had no such control over here? A. No control over here. 
Q. At the main office of the Information Service? A; None over 

here. 
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Q. He was testifying before that committee of which you were a 
member with respect to the advisability or not of a certain appropriation 
then being considered for the International Information Agency Administra 
tion; is that not so? A. It sort of tied up there, Mr. Hitz. He was 
testifying in regard to a twenty-one million dollar request for a foreign 
program. I believe, in Germany, and that was tied in with the 1.1. A., 
as I recall. 

Q. Would you be good enough, for the sake of accuracy, to read 
that portion of the hearings that are duplicated on Page 9 of your report? 
A. I will be glad to. 

"Commissioner Conant: As I understand it, the whole book 
purchase program has been organized here in Washington —" 

Q. " — has been arranged —" A. " —has been arranged here in 
Washington in the past, and the question of what seemed to be the 
best authors to put on the shelves, from the point of view of our 
objectives, has been worked out here. If I had that responsibility 
directly — it is clearly one that has to be delegated — I should have 
to examine each case pretty carefully to see who our Communist 
authors were, what his point of view was, and whether the reading 
of that book by the Germans would do us more good than harm. 

f, Senator McCarthy: Let T s see what the point of view of the 
author is. The Communist is under Communist Party discipline 
and the point of view is furthering the communist conspiracy. 

There is no doubt about that, is there? 

"Commissioner Conant: With such a man I would not want his 
books on the shelves. 

"Senator McCarthy: Such a man, I think, we can agree, has 
the task of furthering the Communist cause; otherwise, he is not a 
Communist; is that not correct? 

"Commissioner Conant: Quite so. 

"Senator McCarthy: And one of your tasks over there is to 
fight Communism. So I assume both of us know something about 


the Communist movement. Let us get back to the question. Woyld 
you favor having on your bookshelves — you are asking for twenty- 
one million--would you favor using part of that twenty-one million to 
buy the works of Communist authors and put them on ypur bookshelves ? 

i 

"Commissioner Conant: The answer is 'no. f 
"Senator McCarthy: How about the thirty thousand books that 
are on those bookshelves by Communist authors? 

"Commissioner Conant: I have no information as to that, sir. 

! 

"Senator McCarthy: Well, we will give you the information, 
then. Our committee has developed that there are some thirty 
thousand books by Communist authors, many of them in Germany. 
Would you favor removing from the bookshelves the works of the 
Communist authors. Keep in mind, now, I am not talking about 

I 

taking the books away from your employees, by Communist authors. 

I think it is necessary for them to read them. I am not talking 

i 

about the books explaining the working of Communism. I am speaking 
about the books on the bookshelves, some thirty thousand, by 
Communist authors. Would you favor removing those from the 

i 

bookshelves ? ! 

j 

"Commissioner Conant" Do you mean by Communist authors 
a member of the Communist Party who is under instructions to 
further its cause? 

"Senator McCarthy: That is right; either a man yrtio has been 
proved to be a Communist or a man who says, f I wonft tell because 
if I told the truth I might go to jail. ’ 

"Commissioner Conant: I would not be in favor of having books 
oy Communist authors on the shelves. If they are already there, 

I would be in favor of taking them off. " 

I 

Do you want me to finish the rest of that? There is just a humorous 
remark then. 

"Senator McCarthy: You would not call that book burning if 
you took them off, would you? 





"Commissioner Conant : I suppose you wouldn’t, but I 

wouldn’t suppose you would burn them. 

"Senator McCarthy: Then we both agree, I think, on that all 

right. ’’ 

MR. VAN ARKEL: I move that be stricken. I point to the obvious 
difference between a government official of the United States in charge of 
such a program before a committee and asking him these questions and 
calling a private citizen to ask him questions along these lines for the 
reasons already stated, and the additional fact Mr. Conant is a government 
official I ask that these last questions and answers be stricken. 

THE COURT: The motion will be denied. 

BY MR. HITZ: 

Q. Senator, did you make any request or cause one to be made of 
the persons operating the Information Centers to tell you who were 
responsible for the selection of books either by Communist authors or 
ones which espoused the pro-Communist line? A. Yes. Repeated 
requests. 

Q. Did you ever get any list of persons who made the selections? 

76 A. No, sir. 

Q. How early did you commence seeking the names of those persons 
from the State Department? A. I believe it was before the first hearings 
were held, even. 

Q. That is before Mr. Allan testified in March 1953 ? A. Right. 

We still do not have that information. 

Q. Again before the Senate Appropriations Committee were you 
present when Mr. Humphrey testified — Humphrey from the Information 
Service? A. I was. 

Q. Is he the same one who wrote that letter? A. Yes. 

Q. Dated March 20, saying that to advance the ideas of America 
in the struggle against Communism was the purpose of the program? 

A. Yes. He was the Acting Director of the Information Service, State 
Department. 
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MR. VAN ARKEL: If the Court please, we are now asking for 
testimony before an entirely unrelated committee of the Senatb; testimony 
given by a witness who has no conceivable connection with thej defendant 
or with any issue in this case. 

THE COURT: I think it may go to the question of pertinency. I 
will overrule. I 

i 

77 BY MR. HITZ: 

Q. Did you ask for the information as to who was responsible for 
putting books of the sort I have asked about on the bookshelves of 

Mr. Humphrey? ! 

[ 

MR. VAN ARKEL: Do you have the date of this hearing, Mr. Hitz? 

THE WITNESS: Can you give me the date, Mr. Hitz? 

: 

BY MR. HITZ: ! 

Q. Anytime before Mr. O’Connor had testified had you sought 

i 

from Mr. Richard A. Humphrey the identity of the individuals responsible 
for the book selection? A. Yes, we had. ! 

Q. When you asked him for that information was he Acting 
Assistant Administrator for Information Centers Service? A- Acting 

i 

Director, I believe, the title was. 

i 

Q. As to his testimony before the Appropriations Committee did 

i 

he testify on June 15, 1953 — I would like to refer you to Page 15 of your 

i 

report. A. Yes. He testified on that date. 

Q. Were you present? A. I was present. 

Q. Did you conduct some of the questioning? A. I did. 

Q. Will you refer to Page 17? A. Yes, sir. 

78 Q. About eight lines from the top. A. Yes, sir. 

Q. Did you say this: 

I 

”Who is responsible for the purchase of these sixty-six 
books ? Could you find out ? 

"Mr. Humphrey: I will attempt to find out. 

’’Senator McCarthy: How about Scott Nearing ? Have his 
works been removed ? 

I 

i 

i 
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"Mr. Humphrey: He refused to testify on the grounds of the 
Fifth Amendment. 

’’Senator McCarthy: Unless our committee called a witness 
and proved he was a Communist, you would not remove his books ? 

I am not criticizing; I am just asking. ” 

A. You missed the answer there. 

MR. HTTZ: I think I will, myself, move that this be stricken -- 
what I have read up to this point, which is: 

’’Unless our committee called a witness —” 

As to Scott Nearing. I do not think it has anything to do with this. I felt 
it had a continuity, but it does not. Is there any objection to the motion, 
Mr. Van Arkel? 

THE COURT: I assume you do not object to that being stricken, 
do you? 

MR. VAN ARKEL: Your Honor, the more that is stricken, the 

better I like it. 

BY MR. HTTZ: 

Q. So, I will re-frame my question, now, to read to the following, 
Senator McCarthy: Did this take place on June 15, 1953, before the 
Appropriations Committee: 

’’Unless our committee called a witness and proved he was 
a Communist, you would not remove his books ? I am not criticiz¬ 
ing. I am just asking. ” 

”Mr. Humphrey: That is what is true up to now. 

’’Senator McCarthy: This places a tremendous burden upon 
the committee if we must call every author and if we must deter¬ 
mine for you which books should be on the shelves. It would mean 
our committee could not do anything else but that. I am wondering 
if there is not some way you can determine yourself. 

”Mr. Humphrey: That is exactly the problem that I would 
like to say a little something on. Our resources are not investigat¬ 
ive. Our competence is only in attempting to determine on the 
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basis of what something says, whether it is a useful bc^ok in the 
program or not. We are, however, as you know, guided by the 
reputation of an author. We do not have resources to determine 

even all the known much less the covert Communists ih the United 

I 

States. What we do say is that when we know of them lor when they 
are exposed, we are then in a position to take this kind of action. 

But we cannot shoulder investigative responsibility. ” j 
80 Did that take place, Senator McCarthy? A. Yes, sii*, it did. Could 

I add something there ? 

Q. Yes, sir. A. In furtherance. We knew of this Situation prior 
to the time he testified and our committee was considering what legislation 
wo*ild be necessary to give him the correct funds, the correct authority. 

Q. Did Dashiell Hammett testify before the Appropriations Com¬ 
mittee of the Senate? A. Yes, sir. That is on Page 18. 

Q. Page 18? A. Yes, sir. He did. Let’s see. I am not sure if 
he testified. We referred to Dashiell Hammett. 

I 

Q. Oh. I am sorry. A. I was quoting Dashiell Hammett on Page 18. 
MR. VAN ARKEL: Same objection to Mr. Dashiell Hammett in this 
case, if the Court please. 

THE COURT: I do not understand there is any question now is there, 
Mr. Hitz? 

MR. HITZ: No, I do not have any question pending. 

I 

THE WITNESS: Dashiell Hammett testified before our Investigating 
Committee. 

If the Court could bear with me just for ten seconds may I say that 

Dashiell Hammett’s testimony before the C ommittee had a tjremendous 
51 

effect upon the committee. He testified — 

MR. VAN ARKEL: If the Court please — 

THE COURT: Yes. There is no question pending. 

THE WITNESS: I am sorry. 

BY MR. HITZ: 

Q. Senator McCarthy, my delay is caused by looking on Page 18. 

Do you see the asterisks in about the middle of the page? A. Yes, I do. 



70 


82 


Q. Immediately above that it purports to give an answer by Mr. 
Kimball. All the other answers there are by Mr. Humphrey, the same 
witness we have been reading from. 

I would like to ask you whether, when it says Mr. Kimball for that 
answer, does it mean Mr. Humphrey? A. No. It means Mr. Kimball. 
There were a number of witnesses at the table at the same time. 

Q. All right, sir. A. He was Acting Director. 

Q. I would like to refer you to about eight lines from the top and 
ask you if this took place before the Appropriations Committee, just above 
where it says Mr. Humphrey. Did you not ask him with reference to some 
quoted, some book from which you quoted, did you not ask him: 

”Do you not think books like that should be removed?” 

And he said yes. Do you follow me where I am reading from now? 

A. Yes, I do. 

Q. And to continue: 

’’Senator McCarthy: How are we going to do it if we have to go 
through each book? 

”Mr. Humphrey: That I realize is a super-human task. 

”Senator McCarthy: Someone read it. I am not blaming you. 

I do not know how long you have been with the Library Division. But 
certainly someone read this very excellent praise of the Soviet Union” 
- —and I would like to interrupt to say we are not here speaking of 
Mr. O’Connor’s books — directly. 

MR. VAN ARKEL: Or indirectly. 

MR HITZ: Only insofar as it relates — 

THE COURT: What did you say? 

MR VAN ARKEL: He says he was not inquiring directly into the 
defendant’s books. I asked if he was referring indirectly to them. 

BY MR HITZ: 

Q. Continuing to read without omission: 

’’Somebody purchased that book. I cannot help but think — and I 
think any logical man would think — the reason why we have not been 
able to find out who purchased the books over the past five months is 


that that man must still be in the department. I cannot) conceive of 
you not having bookkeeping which would allow you to find out who pur¬ 
chased those books. 

"Mr. Kimball: —" 

Now, who is Mr. Kimball, or who was Mr. Kimball, Senator ? A. 
He was one of the officials of the 1.1. A. — Information Service. 

MR. HITZ: "Mr. Kimball: I have not looked into this personally, 
but we should be able to find out anything within recent years as to 
who selected the books. Furthermore, there is no question that the 
1.1. A., to be the U. S. L A. 

Senator, would you think there is an omitted "used" —j 

! 

"—used to be the U. S. I. A. ?" 

A. I think that is what he meant to say, used to be the U. S. 1. A. 

Q. " — used to be the U. S. I. A. should take the responsibility for 

I 

the contents of the books. When the questions come up from other 
sources, whether they be the F. B. I. or an investigating committee, 

that proves something derogatory, such as Communism, about an 

I 

author, then we have to rely on such sources in connection with 
authors. " 

Did that take place, sir? A. That took place. Let pie correct one 

i 

of my previous answers. 

j 

I said Kimball was an official of the L L A. As I understand, he was 
the Acting Director of one division, but I am not sure of what his position 
was. 

Q. In any event he gave that answer in the presence of Humphrey 
who was Act ing Director ? A. That is correct. 

Q. And then with some omissions, which are indicated in the report 
here by asterisks. Did this take place, Senator, and I am ^till referring 
to the hearing of June 15, 1953, before the Senate Appropriations Commit¬ 
tee: 

I 

"Senator McCarthy: We have the case of Dashiell Hammett. 
Dashiell Hammett spent some time in jail because he refused to 
give information upon the Communists whose bail he went. He was 
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head of the committee to acquire bail for some top Communists. 

The court wanted to find out where they went. They skipped out. 

I believe some of them are still AWOL. He spent some time in jail. 

He was before the committee. He was asked whether he was a mem¬ 
ber of the Communist Party. He refused to answer. Then he was 
asked this question: ’In addition to that, you have written, in your 
earlier period, on some social issue?’ 

’’Answer: ’I have written short stories. Did you know it is im¬ 
possible to write anything without taking some sort of a stand on 
social issues. ’ ” 

Senator McCarthy — I am interrupting the reading for the record: 

Did Dashiell Hammett say, ”1 have written short stories” and is that 
what you quoted him as saying ? A. That is right, sir. 

Q. And is he also the one who posed this question back to you, and 
did you not read this into the record that I am reading from as coming from 
Dashiell Hammett: 

’’Did you know it is impossible to write anything without taking 
some sort of a stand on social issues?” 

Is that your question or Dashiell Hammett’s question of you? A. 

That is Dashiell Hammett’s question. 

Q. And still quoting from this portion of the record of the Appro¬ 
priations Committee, without omission. 

MR. VAN ARKEL; May I point out, Your Honor, what kind of triple 
play this is — Dashiell Hammett asks Senator McCarthy a question, asks 
Dashiell Hammett a question, Senator McCarthy is now asked a question 
by Mr. Hitz. 

THE COURT: You may proceed, Mr. Hitz. 

BY MR. HITZ: 

Q. Continuing with that omission, Senator, did you then complete 
what you are saying — complete your conversation by this: 

’Then on Page 85: ’Did any of the money which you received from 


86 


the State Department find its way into the coffers of the Communist 
Party?’ ” — 
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End of quoted question. 

’’Answer: ’I decline to answer on the ground that the answer 
might tend to incriminate me’” 

Did you ask that question of Hammett and did he make that answer 
to you? A. That is correct. 

Q. You quoted to — A. The Appropriations — 

Q. — Humphrey here at the Appropriations Committee what 

! 

Hammett had said and what you had asked him; is that correct? A. That 
is correct. 

Q. So that gives us the picture. And then continuing to read without 

I 

omission, did you not state to Mr. Humphrey that you had pqt this question 
to Hammett and quoted: 

’’’Let me put the question another way. Did you contribute 
any royalties received as a result of the purchase of these books 
by the State Department ? Did you contribute any of those royalties 

i 

to the Communist Party. ’ 

’’Answer: ’I decline to answer on the ground thkt my answer 
might tend to incriminate me.”' 

87 Did you then, to Mr. Humphrey, quote what Mr. Hanjimett had said 

to you in answer to your question? A. That is correct. 

Q. And then continuing with that omission, did you then, Senator, 

i 

ask this question of Mr. Humphrey — but by the way, was he present 
during your repetition of what had taken place between you ahd Hammett ? 

A. He was present. 

Q. Did you continue and ask Mr. Humphrey: 

’’Can you see any reason for putting the works of a man like 
Hammett who spent time in jail in connection with hi$ Communist 
activities, who says, ’Everything I have written has {social 
implications, ’ who says, *1 won’t tell how much of the money I got 
from the State Department went into the Communist goffers because 
if I told I might go to jail’ -- can you see any reason!why his works 
should be carried in our libraries ? 

i 

i 

i 
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”Mr. Humphrey: We would not buy them under those 
circumstances. 

’’Senator McCarthy: You think it is a great mistake to have 
bought them ? 

”Mr. Humphrey: But we didn’t know at the time they were 
bought. I think we inherited most of those. 

’’Senator McCarthy: You think it is a mistake to have 
purchased his works ? 

88 ”Mr. Humphrey: Yes a man with those views. 

’’Senator McCarthy: You ordered them returned to the 
shelves after they were taken off. Can you tell me why you ordered 
the works of a well known Communist, a man who was jailed in 
connection with his Communist activities, returned to the informa¬ 
tion shelves abroad ? Why are they needed ? Do they teach the 
American way of life ? 

”Mr. Humphrey: They were not ordered back on. They 
were authorized. I believe it was felt that to leave them off, in 
view of his reputation as a mystery writer, one of the principal 
ones in the United States, would do the United States more damage 
than to leave them on. 

’’Senator McCarthy: Do you think it would damage the United 
States to leave off the works of a man who is part of the Communist 
conspiracy ? 

”Mr. Humphrey: There is some evidence from the field that 
that happened. 

’’Senator McCarthy: In what way could it hurt ? You have 
thousands of mystery writers. If we must supply mystery stories 
to the people of Europe — 

”Mr. Humphrey: I think there could well be other mystery 
stories, but the removal of any book from any library which is 
maintained by the United States, unless it is a book such as Earl 
Browder’s, causes considerable comment in this local area. This 
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does some damage to the United States. 

’’Senator McCarthy: In commenting upon removing Commun- 

I 

ist works ? 

”Mr. Humphrey: Yes. 

’’Senator McCarthy: Do I understand you are leaving the 
works of Communist authors on the shelves ? 

”Mr. Humphrey: They have been ordered off and they have 
not been ordered back on. 

! 

’’Senator McCarthy: Is Hammett a special casq? 

”Mr. Humphrey: None have been ordered back on. His is 
the only one that has been authorized back on for the Reasons which 
I have stated. I am trying to interpret what I believe] to be the 
policy of the administration. ” 

Would you be good enough to refer, Senator, to Page]20, and this 
is the last portion I will ask you to look at. A. Did you hav^ a question 

whether that was a correct quotation ? j 

i 

Q. Did that take place before the Appropriations Coijnmittee on 
June 15, before Mr. O’Connor testified? A. Right. Page £0, you say, 
sir ? j 

Q. Yes. Did this take place; about six lines from the top. 

’’Senator McCarthy: Since you are head of the [library 
section —” 

And this is addressed to Mr. Humphrey, isn’t it? A. Yes. 

Q. ” — is it your position now that you will purchasje no more 
books by Communist authors, either fiction or otherwise, unless 
there is some very unusual situation ? 

”Mr. Humphrey: That, I believe, is a correct statement 

l 

of our position. 

i 

’’Senator McCarthy: Can you think off-hand of! any Commun¬ 
ist author whose works you think should be purchased now? 

”Mr. Humphrey: I cannot think of any we should purchase 


now. 
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’’Senator McCarthy: You say, and pardon me for the repeti¬ 
tion, that you are not ordering off the shelves all of the works of 
the Communist authors ? 

”Mr. Humphrey: All we know have been ordered off. If we 
find more, we will order them off. 

’’Senator McCarthy: How about the man who won’t tell, 'I am 
a Communist, ’ or not under oath? 

”Mr. Humphrey: We have ordered all of those off we know 
of, in the testimony before your committee up to July 1 of this 
year when the new policy was under consideration. I do not know 
what the new administration will wish to do about that. 

91 ’’Senator McCarthy: What do you think? 

”Mr. Humphrey: I think such refusal to testify raises such 
a strong presumption against the man that we probably should not 
use his book except in extraordinary circumstances that General 
Smith described this morning. ” 

Did that take place? A. That did. 

* * ******* 

98 BY MR. HITZ: 

Q. Senator McCarthy, who all was present at the hearing on July 
14, 1953, speaking now of the Permanent Investigations Subcommittee of 
the Operations Committee? A. I am afraid you would have to refresh my 
recollection on that. There were two other senators present — I believe 
Senator Mundt and Senator Dirksen, if you would check the record on that 
for me. 

MR. HITZ: I have a copy of the report which is the report of the 
proceedings before the subcommittee, being Report No. 630, dated July 23, 
1953, and which I will ask you to make Government Exhibit for identifica¬ 
tion No. 5. 

THE DEPUTY CLERK: Government’s Exhibit No. 5. 

(Document headed 83rd Congress, 

1st Session, Senate Report No. 630, 
etc. was marked Government Exhibit 
No. 5 for identification.) 
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THE WITNESS: I have the information for you now. jAs I stated, 

99 it was Senator Karl Mundt of South Dakota; Senator Dirksen of Illinois 

i 

and Senator McCarthy were present. 

BY MR. HITZ: 

Q. Where was the meeting held? A. In the Senate dffice Building. 
Q. hi Washington, D. C. ? A. In Washington, D. C. ! 

Q. Senator, would you please refer to the bound volume of the 
proceedings of your subcommittee dated July 14, 1953. A. (At what page? 

Q. 483 or 4. In a moment I will determine which page to start at. 
A. I don”t have any such page for July 14. July 14 starts on page 1 and 
runs up to page 41 — 51, I believe. j 

Q. Right here. And will you turn to page 484, about 8 lines from 
the top. ’’The Chairman. Who is your first witness, Mr. Counsel?” 

Have you looked at what appears on that page, the following page, 485, and 
the top half of 486, in order to be able to tell us whether that is an accurate 

I 

portrayal of what took place at that particiil ar committee meeting ? 

A. It is, sir. 

Q. Would you be good enough to read what took place there, 

i 

beginning with ’’The Chairman. Who is your first witness, Mr. Counsel?” 
A. ”Who is your witness, Mr. Counsel?” j 

”Mr. Cohn: Harvey O’Connor, Mr. Chairmani ” 

100 ’’The Chairman: Mr. O’Connor, will you take jthe witness 

chair? You are reminded, Mr. O’Connor, that you were 
administered the oath this morning. You are still under oath. 

Mr. Counsel, will you identify yourself? 

”Mr. Boudin: Leonard B. Boudin, of New Yoijk. 

’’The Chairman: You are the same Leonard Bpudin who 
defended Judy Coplon; are you not? 

”Mr. Boudin: I didn't understand that I was called as a 
witness, Mr. McCarthy. 

’’The Chairman: Just for the record. ! 

j 

”Mr. Boudin: Is that necessary? Is it usual fpr connsel 
to have attributed to him all the other clients he has had ? 
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’’The Chairman: You need not answer any questions. 

”Mr. Boudin: I am not answering any questions. I think 
the question is improper, and I don’t know why you are asking it. 

”Mr. Chairman: Mr. Counsel, just for the identification of 
the attorney. Is this the same counsel who defended Judy Coplon? 

”Mr. Cohn: That is a matter of record, Mr. Chairman. 

’’The Chairman: Mr. O’Connor, you have been subpoenaed 
here today to answer questions in regard to the writings which 
were purchased by the old Acheson State Department. Before we 
ask you any questions, may I ask: 

”Mr. Cohn, has it been established and confirmed by the 
State Department that Mr. O’Connor’s writings have been purchased 
and have been distributed in various information centers throughout 
the world ? 

”Mr. Cohn: Yes, Mr. Chairman. 

’’The Chairman: Then, Mr. O’Connor, we will ask you this 
question: At the time you wrote the books which were purchased 
by the old State Department, were you then a member of the 
Communist Party? 

”Mr. O'Connor: Mr. Chairman, may I make a brief state¬ 
ment? 


"The Chairman: No. You will answer the question. 

”Mr. O’Connor: About my objection to the jurisdiction of 
this committee? 

’’The Chairman: Yes; you may make a statement on that. 

”Mr. O’Connor: Thank you. Under the first amendment to 
the Constitution, my writings, my books, and my political opinions 
are of no legitimate concern to this committee. If I have violated 
any laws in the writings that I have written, that is a proper concern 
for the law enforcement agencies and not the proper concern of this 
committee. 

’’The Chairman: Will you get nearer to the microphone, 
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Mr. O’Connor, so that we can hear you? 

”Mr. O’Connor: My second point would be that fchis committee 
has no right to inquire into my writings, under the point of the 
constitutional limitations on the powers of Congress and its 
committees. I might say in that regard that I have not known until 
this moment that my books were in overseas libraries, and most 
certainly I had nothing whatever to do with their selection there. 

”ln the third place, I would object to the authority of the 
committee, under the statute by which it was created by Congress 
to inquire into my writing or my political views. 

”Mr. Chairman: Just for your information, Mr. O’Connor, 
we are not concerned with any political views of your^. We would 
not be concerned about your writings. You are entitled to write 
whatever you care to write. Any American or anyoni else is 
entitled to purchase your books, your writings. You are here this 
morning because your writings were purchased by the old Acheson 
State Department, distributed throughout the world, ostensibly for 
the purpose of fighting communism. Now, when the jaxpayers pay 
for your books, when the royalties of your books, paid by the tax¬ 
payer, go into the Communist coffers then this comnoiittee is 

concerned with that. For that reason, I again ask you the question: 

I 

At the time you wrote the books which were purchasejd with 
taxpayers’ money and put in our information libraries throughout 
the world, at that time were you a member of the Communist 
conspiracy ? 

”Mr. O’Connor: I object to the question on the three grounds 
I have already stated. 

’’The Chairman: You can object. Now you will answer, 
unless you feel that the answer will tend to incriminate you. 

"Mr. O’Connor: I do not feel that the answer vfill tend to 

I 

incriminate me. 

I 

’’The Chairman: Then you are ordered to answer. 


I 
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"Mr. O’Connor: I have already answered. 

"The Chairman: I apparently did not hear your answer then. 
You are ordered to answer whether or not you were a member of 
the Communist Party. 

"Mr. O’Connor: On the three grounds I have stated, I have 
declined to answer. 

"The Chairman: Let us have the record clear, so that we 
will know what you have declined to answer. I will repeat the 
question. At the time you wrote the books which were purchased 
by the old Acheson State Department and distributed in our informa¬ 
tion centers, were you a member of the Communist conspiracy? 

"Mr. O’Connor: My political affiliations or lack of political 
affiliations are no legitimate concern of this committee. 

104 "The Chairman: Do you refuse to answer? 

"Mr. O’Connor: Apparently. 

"The Chairman: Not ’apparently. ’ Do you refuse to answer? 

"Mr. O'Connor: I refuse to answer. 

"The Chairman: You are not refusing on the ground that the 
answer might tend to incriminate you ? 

"Mr. O'Connor: I am not asserting the privilege against 
s elf - incrimination. 

"The Chairman: You are not asserting the privilege against 
self-incrimination. All right. You may step down. Incidentally, 

I think Senator Mundt wishes that a meeting of the subcommittee 
be called t.o have this man immediately cited for contempt. I will 
call a meeting of the sub-committee at the earliest convenience 
for that purpose. Your other witness, Mr. Cohn?" 

Q. I think that is enough. Subsequently did the sub-committee 
vote to cite Mr. O'Connor? A. It did. 

Q. About when was that; can you tell us ? Do you have a report 
of citation there? A. I have the report. On July 16 the full committee 
cited him. He had been previously voted to be cited by the sub-committee. 
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Q. Did you call a meeting of the sub-committee to pajss upon the 
question of citation to the full committee? A. I did. 

Q. By what vote was that enacted? A. It was a vote of four to 
nothing, as I recall. 

Q. A seven-man committee? A. It is a seven-man committee. 

Q. Was it brought before the Senate Operations Committee, the 
big committee? A. It was brought before the full committed. 

Q. What was the vote there on citation? 

MR. VAN ARKEL: May it please the Court, on this cine I think it 

I 

is important to have it — as I say we had waived the subpoenaing of the 
minutes, but rather than approach in this general fashion we! would suggest 
that Mr. Hitz, one, identify who was present and then what the vote may 
have been. 

MR. HITZ: I think that is a matter for cross-examiiiation.. I 
think he can say what vote it was and if Mr. Van Arkel wants to probe that 
he can ask who were they and how did each one vote. 

THE COURT: Yes, I think so. I will overrule. 

THE WITNESS: As I recall there were no dissentingj votes. I 
believe one of the Senators voted present, a couple voted by proxy, but a 
majority of the committee was present and voted to cite. 

THE COURT: That is the full committee ? 

I 

THE WITNESS: The full committee, yes, sir. 

BY MR. HITZ: 

I 

Q. Was the vote of the Senate committee on Government Operations 
on July 16, 1953, to cite Mr. O’Connor, July 16? A. That is the date 

i 

that they voted to cite. 

Q. That is the full committee? A. The full committee. 

Q. Did you cause Report No. 630 to be prepared and transmitted 
to the Senate? A. I did. j 

MR. HITZ: Your Honor, I have already had marked for identifica¬ 
tion Government Number Five, which is a certification by tjie President 
of the Senate, Richard Nixon, to the United States Attorney, of the matter 
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of contempt of Harvey O'Connor, with attached to it the copy of the resolu¬ 
tion which is Number 147, passed by the entire body, that O'Connor be 
cited to the United States Attorney for the contempt which had been 
reported to it by its committee. Also attached is a copy of the committee 
report, Number 630, transmitting the fact of the contempt to the full body. 

It is one document. It is certified to by the Secretary of the Senate, and 
I offer it in evidence. 

MR. VAN ARKEL: We have no objection. 

THE COURT: It will be received. 

(Thereupon, Government Exhibit 
No. 5, previously identified, was 
received in evidence.) 

MR. HITZ: Your Honor, I feel that I should try and determine for 
the record and for my guidance exactly what the point is, and I have not 
been able fully to understand it, that Mr. Van Arkel makes with respect 
to his objection to my proof that Mr. O’Connor is a person who falls within 
the authority of the committee to ask the question, "Were you a member of 
the party at the time." 

I am convinced that it is a thing which I should prove. And I can 
see that Mr. Van Arkel from here on will argue that the Government, 
being in the position that it is with respect to its proof, not being permitted 
to prove that, must necessarily contend that every individual can be hailed 
before this committee so long as he has written a book that is on the 
shelves, to be asked that question, and the Government must, therefore, 
he will say, contend that everyone is in the same position as Mr. O'Connor, 
and that that would be a tremendous burden upon all those individuals and 
upon the group, and I think there might be some merit in that. 

If the Court, as it has done so far, feels there is merit in the 
objection, I would like to see if we could determine in what respect 
Mr. Van Arkel is cut off from pursuing that matter that we have failed 
in our proof. 

108 I am offering to prove something. I think he is foreclosed from 

saying that when he prevails that the Government should have proved it. 
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THE COURT: Mr. Van Arkel has made the position of! the offer of 
proof as irrelevant and immaterial and it would seem to me he would be 
foreclosed from arguing later that it was necessary for the Government!s 
case. Do you agree with that, Mr. Van Arkel? j 

MR. VAN ARKEL: I do agree, Your Honor. I stated jmost 
explicitly that we were not making an issue of the committee’^ power to 
subpoena the defendant and to ask him to appear and I pointed lout that the 
defendant had appeared pursuant to that subpoena. 

THE COURT: I am not sure that we understand each other. As I 

i 

understand the Government is offering proof that the committee had certain 
information with respect to the defendant, probably with respect to 
Communist affiliations. 

i 

MR. HITZ: That is right. 

THE COURT: Or other activities at the time he was called as a 
witness, and you think you should prove that for the purpose of laying a 

foundation for asking the questions that were propounded to him. Is that 

I 

correct? 

I 

MR. HITZ: I think we should prove the pertinency of I the question 
asked of the individual to whom it was asked, to the authorized purposes 
109 of the committee, which are to inquire into the operation of this program 

i 

and, in fact, the indictment says exactly that, which question was a ques¬ 
tion pertinent to the question then under inquiry. i 

I think he ought to show that. But if Mr. Van Arkel waives any 
right to object to our failure to prove it, why I think he must in order to 

persist in his objection, to make it and persist in it, then I think the 

l 

Government is at no disadvantage, and we have no desire to bring out 
things which Mr. Van Arkel does not want brought out so lorig as we do not 
have to do so. 

THE COURT: What is Mr. Van Arkel's position? 

MR. VAN ARKEL: I will stipulate that with Mr. Hitz. 

THE COURT: You are willing to stipulate ? 

I 

MR. VAN ARKEL: I will agree with Mr. Hitz that ip objecting to 
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the offer to produce this testimony that we will thereby waive hereafter 
our right to rely on the Government’s failure to offer such proof as a ground 
for saying that the matter is not pertinent. Is that your understanding? 

MR. HITZ: Yes. I think that will satisfy us. 

THE COURT: Very well. 

* * ******* 

117 BY MR. HITZ: 

Q. Senator, to your information, known to you at the time that 
Mr. O’Connor was on the stand on July 14, 1953, had there been any public 
testimony by any witness who testified in this country as to Communist 
Party membership on the part of Mr. O’Connor? 

MR. VAN ARKEL: If the Court please, I think that is the same 
question. 

THE COURT: I think it is the same question. I will sustain the 
objection. 

BY MR. HITZ: 

Q. Senator, did you make any recommendation subsequent to your 

118 inquiry into this field, any recommendations to the Senate? A. Yes, I 
did. 

Q. Are they contained in the report? A. They are contained in 
the report — four recommendations, one having to do with legislation, 
page 13 of the report. 

Q. Would you be able to summarize each one very briefly? A. I 
don’t think I can summarize them much more briefly than they are 
summarized in the reports. 

MR. VAN ARKEL: If the Court please, does not the report stand 
as the best evidence of this ? 

MR. HITZ: I did not hear. 

MR. VAN ARKEL: I suggest that the report stands as the best 
evidence of its contents, it is a matter of which the Court may take 
judicial notice. 

THE COURT: It may be helpful to the Court if the Senator would 


*■ 


A 


i 

I 
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summarize the nature of the recommendation. 

THE WITNESS: Trying to summarize, number one, the personnel 

I 

department of this program should be placed under a man with sound anti- 
Communist experience, that there should be formulated a sound and 
detailed policy concerning the type material to be used in carrying out the 
program. That there be an amendment to Public Law 402, and that the 

119 new director have six months in which to organize the information agency 
to determine whether or not he could do so on a more realistic and 
effective basis. That is summarizing as briefly as I can. T|hat is much 

i 

more briefly done in the report. 

BY MR. HITZ: | 

Q. With reference to the last and fourth recommendation, is also 
a part of it that the new director should be invited back to appear before 

. i 

the subcommittee in the following February to report on what he has done 
and the improved procedures that he has accomplished within six months? 
A. That is right. These are not the only recommendations made, Mr. 

Hitz, I may say. We made recommendations in writing to the State Depart- 
ment by letter, also. One recommendation, namely, that they should not 

j 

purchase the works of any member of the Communist Party.! 

Q. This report that we have been referring to is Nujnber 879 of 
the 83rd Congress, 2nd Session, dated January 25, and entiiled State 
Department Information Program — Information Centers. Is that right, 
sir? A. Right. 

Q. That was a special report, in other words, on tl^at subject? 

I 

A. That is correct. 

Q. You also held hearings, did you not, on the Voicp of America? 
A. Yes, sir. 

120 Q. Was that part of the same authorized investigation that we have 
been hearing evidence on here? A. It was — the Voice of ^America, as 

i 

you know, was part of the information program. 

i 

Q. You made a report to the Congress on it, a special report 
gatitled that? A. We made a separate report on that. 
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Q. And then did you hpar testimony and also a report on waste 
and mismanagement in Voice of America Engineering projects? A. Yes, 
we did. 

Q. Those two reports being Numbers 928, 880, respectively. 

And then did your committee also file a final report at the end of the year 
or the beginning of the following year in which, among other things, the 
findings of your committee on the subject of information centers and 
your recommendations were again given? A. That is right. 

Q. And the other subjects of investigation, as well? A. Yes, sir. 

MR. HITZ: You may examine. 

CROSS EXAMINATION 
BY MR. VAN ARKEL: 

Q. Senator, are you familiar with the provisions of Senate 

121 Resolution 40? A. Senate Resolution 40. Let’s see, which one do you 
refer to? That’s the appropriation resolution, yes. 

Q. The transcript of the record on the examination of the defendant 
shows that you were conducting hearings pursuant to Senate Resolution 40, 
is that correct? A. No. Senate Resolution 40 merely appropriates the 
money; we are conducting the investigation pursuant to the Reorganization 
Act and the action of the full committee in setting up the sub-committee. 

Q. The question I asked wasn’t quite that, Senator: Does not the 
transcript of the testimony of Harvey O’Connor say that you were holding 
hearings pursuant to Senate Resolution 40? A. I don’t know what the 
transcript shows. 

Q. Would you point to anything in Senate Resolution 40 that 
indicates what the subject of the inquiry was under Senate Resolution 40? 

A. The Senate Resolution 40 does not indicate what the subject shall be, 
it merely appropriates money to the sub-committee to carry on its work. 

It does not enumerate what that work shall be. 

Q. So that a witness with Senate Resolution 40 before him would 
have no way of knowing what the subject matter under inquiry was, would 

122 he? A. He would have a way of knowing, he could ask the chairman. We 


never refuse to tell a witness. In fact, this witness knew exactly why he 

I 

was being called. 

MR. VAN ARKEL: May that answer be stricken ? 

THE COURT: Yes. 

MR. HITZ: I object to the question; it calls for a conclusion from 
the witness. The paper speaks for itself. 

THE COURT: Objection is overruled. 

BY MR. VAN ARKEL: ! 

Q. I ask the question, Senator, whether or not a witness looking 
at Senate Resolution 40 would know what the subject matter under inquiry 
was. A. I think he would. 

Q. Would you point to the language which would tell him that ? 

A. I think he would know this by being informed that he had to refer back 

to the resolution to set up the committee; if he had ordinary intelligence, 

j 

he would know this was merely an appropriations resolution and nothing 
more, and that he would have to go to the parent resolution, i 

Q. By parent resolution, I take it, you can refer onl^r to subjects 
(g) (2) (b) of Rule XXV of the standing rules of the Senate, is that correct? 
A. Public Law 601 and the resolution setting up the sub-committee. 

123 Q. But as far as Senate Resolution 40 is concerned, this purely 

appropriates money, does not authorize any inquiry, does ncit state what 
the subject matter of any inquiry is, is that correct? A. Itfs merely a 
resolution having to do with the appropriation of money. Yes, that is just 
an appropriation. 

I 

MR. VAN ARKEL: If the Court please, may I offer this as 

Defendant’s Exhibit 1. It is just for the convenience of the Court, since 

it is a matter of judicial notice. 

MR. HITZ: Are you offering it in evidence? 

MR. VAN ARKEL; Yes. ! 

MR. HITZ: No objection. 

THE COURT: It will be received. 

(Document headed, 83rd Congress, 
1st Session, S. Res. 40, was marked 
Defendant’s Exhibit No. 1 and 
received in evidence.!) 
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BY MB. VAN ARKEL: 

Q. Senator, the indictment in this case states that the committee 
was holding hearings pursuant to Senate Resolution 189. Are you familiar 
with the provisions of Senate Resolution 189? A. Another appropriations 
resolution. 

Q. Does that state what the matter under inquiry was? A. On its 
face it does not. It refers to subsection (g) (2) (b) of Rule XXV. I am not 
aware offhand of what (g) (2) (b) of Rule XXV is, but there is nothing on 
the face of this that gives the subject matter being investigated. 

124 Q. Does that contain any authority on its face to the Permanent 

Subcommittee on Investigations to conduct any hearings? A. Yes, it 
authorizes the hiring of investigators, technical, clerical, other assistants 
as deemed advisable, to make such expenditures,employ on a temporary 
basis investigators. Your question was, does it authorize hearings? 

Q. Investigation. A. It authorizes investigation, yes. 

Q. Is there any mention in this of the Permanent Subcommittee 
on Investigations? A. I don’t believe there is, is there? I don’t believe 
that was the name of the committee at the time, incidentally, Mr. Van 
Arkel. This is a resolution dated 1948. This was long before I took over 
the chairmanship. I don’t think the name was the Permanent Committee 
on — Permanent Subcommittee on Investigations. 

Q. Does it — A. This authorizes the committee on expenditures 
to take certain action which would be inherent in this that a sub-committee 
could take like action if authorized by the full committee. 

MR. VAN ARKEL: May that be stricken? 

THE COURT: No, I think that is admissible. 

125 MR. VAN ARKEL: May this be admitted as Defendant’s Exhibit 2. 

MR. HITZ: No objection. 

THE COURT: It will be received. 

(Document entitled 80th Congress, 

2d Session, S. Res. 189, was 
marked Defendant's Exhibit No. 2 
and received in evidence.) 



BY MR. VAN ARKEL: 

Q. The indictment also states, Senator, that the sub-committee 
was holding hearings pursuant to Senate Resolution 280. I ask if you are 
familiar with the provisions of Senate Resolution 280. A. Yes. That 
merely changes the name of the committee. 

Q. You would not say that the change in the name of the committee 
in any way added to or changed the authority or powers of the committee, 
would you? A. No. j 

Q. Is there any mention in this resolution of any subcommittee on 
investigations or Permanent Subcommittee on Investigations^ A. No. 

THE COURT: Are you offering this ? 

MR. VAN ARKEL: Yes, I would like to have that go jnto evidence 
as Defendant's 3. 

MR. HITZ: No objection. j 

126 THE COURT: It will be received. 

(Document entitled 82a Congress, 

2d Session, S. Res. ^80, was 
marked Defendant's Exhibit No. 3 
and received in evidence.) 

BY MR. VAN ARKEL: 

Q. The authority referred to in these resolutions I believe you 
have stated goes back to the Legislative Reorganization Act, j is that correct? 
A. That is correct. 

j 

Q. And that Act was passed in 1946? A. Right. 

Q. That act was passed some years before the sub-Committee on 
investigations was formed, was it not? A. Not some years|— I think the 
sub-committee was formed immediately upon the act's taking effect in 
1947. In other words, when the Congress met in 1947 I believe the sub¬ 
committee was immediately formed. 

Q. But the Act had become law at least some time before that, 
is that correct? A. Well, I don't know when the President fsigned the 
Act, and I don't know if the sub-committee was formed in 1946. I was 
not a member of the Senate then. I know when I came to the Senate in '47 
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immediately there was set up a sub-committee. May I say, Mr. Van 
Arkel, I think it was formed prior to that, it was the old — let’s see, the 
127 present Committee on — the present Permanent Investigating Committee 
was pre-dated by the old Truman committee, and this is just the inheritance 
of the Truman committee. That was set up in the Committee on Govern¬ 
ment Operations. I believe the investigating committee was in existence 
even before the Act of 1946. 

Q. Can you point to anything in Public Law 601 which created the 
Permanent Subcommittee on Investigations? A. The law doesn’t create 
sub-committees. 

Q. Or conferred any authority upon it? A. It conferred the 
authority upon the full committee, and the full committee delegated the 
authority to the sub-committee. 

Q. Is there anything in Public Law 601 which states what the 
subject matter under inquiry was on July 14, 1953? A. Is there anything 
in the Public Law 601 which stated what the inquiry would be on July 14, 
1953? 

Q. Yes. A. Obviously not. 

Q. Yesterday, you made references, or, rather, perhaps Mr. Hitz 
made reference to certain rules of procedure adopted by the Committee 
on Government Operations on January 14, 1953. I will ask you, Senator, 
if that is an accurate copy of the rules which were adopted at that time. 

A. You are referring to Page 5 of the Legislative calendar of the 83rd 
Congress ? 

128 Q. That is correct. A. This is a correct copy of the rules. 

MR. VAN ARKEL: Your Honor, for the sake of completeness I 
wonder if these rules might go in evidence, since they were referred to 
yesterday. 

MR. HITZ: No objection. What pages are you referring to? 

MR. VAN ARKEL: I would just like to introduce Page 5 of the 
Legislative Calendar as Defendant’s Exhibit No. 4. 

THE COURT: Very well, it will be received. 
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(Page 5 of document entitled 
Committee on Governnjient Opera¬ 
tions, United States Senate Legisla¬ 
tive Calendar, Eighty-Third Congress 
dated August 10, 1953 j was marked 
Defendant's Exhibit No. 4 and 
received in evidence.) 

BY MR. VAN ARKEL: 

i 

Q. Has it been the custom of the Committee on Government 
Operations to adopt new rules at the opening of each session, Senator ? 

A. That is correct. 

Q. Do those rules supersede the rules which had been in existence 
prior to that time? A. They do. j 

Q. At the opening of each session; does that mean that each two- 
year interval new rules are adopted? A. Each two-year interval, yes. 

Q. hi your testimony yesterday you made reference jto a meeting, 

129 I believe, in March 1948, is that correct? A. I think I referred to one 
in February or March. 

Q. Of 1948? A. Of 1948, that's right. 

Q. At that meeting you stated certain authorities weVe conferred 
on the Permanent Subcommittee by the members of the parent committee. 

A. I believe that is correct. J 

Q. Was that an executive session of the full committee ? A. I 
frankly don't know; I think it was. 

Q. Was that the normal course in dealing with matters of that 
kind, to hold executive sessions to deal with that kind of committee 
business? A. That's right. 

Q. Your best memory now is that it was an executive session? 

A. I think it was, Mr. Van Arkel. 

Q. Has it been the practice of the committee to make the minutes 
of executive sessions available to the public? A. No, there is a committee 
rule to the effect that they hot be made available except by a vote of the 
committee as a whole, as I recall. 

Q. Do you know whether at any time there was any Vote of the 



committee as a whole which authorized the release of the minutes that you 

130 were discussing yesterday? A. I don't think there was such a vote. 

Q. And you say it would require the consent of a majority of the 
committee for any outsider to have a look at those minutes? A. That was 
my impression. However, I understand the parliamentarian has ruled 
that the minutes of the meetings are not properly of the Senate and that 
they can be made available. 

Q. They can be made available? A. Yes. I don't know what my 
position would be if you were to subpoena them. I assume we would have 
to get the ruling on the part of the parliamentarian, and I assume they would 
be made available. 

Q. Apart from subpoenaing them, would there be any way in which 
anyone could walk up to the committee and ask to examine the minutes and 
be afforded that privilege? A. No, I don't think anyone could walk up 
and do it; I think anyone on official business would have access to them, 
however. 

Q. So that, to summarize, Senator, it would be fair to say that 
any action that the full committee took at that time to confer authority on 
the Permanent Subcommittee was done in a secret, executive session, and 
was not made public generally? A. Yes, it was made public immediately 

131 after the executive session. As I recall, the chairman held a press confer¬ 
ence. I know he gave out the rules that were adopted, gave the names of 
the people who were designated as members, and gave a resume of every¬ 
thing that occurred in the executive session. That, may I say, is not 
unusual. That is the usual procedure when you have an organization 
meeting, after it is over the chairman holds a press conference and gives 
out all the information as to what transpired. 

Q. Did he at that time announce what the subject of inquiry would 
be in the hearing on July 14, 1953? A. Did in 1948 he announce? He 
would have no way of knowing. 

MR. HTTZ: Mr. Van Arkel, could you have the identification 
exhibit that I handed you yesterday, that three-page carbon copy — do you 
have it? 
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MR. VAN ARKEL: (Handing paper to Mr! Hitz) YesJ 

j 

BY MR. VAN ARKEL: 

i 

Q. Senator, have you ever read any of the defendant's books? 

i 

A. No, I haven't. 

i 

Q. Can you give us the titles of any of his works? Aj. Yes, the 
three books. One was, I believe, The Astors; the other was the 
Guggenheims; the third one was — Jim, do you have that executive session 
testimony in which the bo oks were all named ? 

! 

132 (A paper was handed to the witness.) 

The books were The Astors, The Guggenheims, and the History 
of the Oil Workers. 

I 

Q. Could I examine that document, Senator? A. I Would like to 
have the Court tell me to hand it to you. I think, otherwise, I don’t have 
any authority to give you the executive session, but if the Court tells me 
to give it to you, I will. 

THE COURT: I think you may do so. 

(The Witness handed Mr. Van Arkel a document.) 

BY MR. VAN ARKEL: 

Q. The document you just handed me, Senator, is headed 
Executive Session, Confidential, Stenographic Transcript of Hearings, 
Before the Senate Permanent Subcommittee on Investigations, Committee 
on Government Operations, United States Senate, July 14, 1953, Volume 
98-A, State Department Overseas Information Program, and shows the 
testimony of Mr. Harvey O’Connor at pages — the pages arfe not marked. 
Did Mr. O'Connor appear in executive session before he appeared before 
you in the hearings which are the subject of this indictment^ A. He did. 
Q. Did you ask him the questions there that you later asked him 
133 in public session? A. I don't think all the same questions were asked. 

We were inquiring on the same subject. 

MR. HITZ: May I interrupt? I think Mr. Van Arkel is entitled 

i 

to look only at so much of this as the Senator used to refresh his recollec¬ 
tion on the stand. I don't think he can turn the pages. 

i 



THE COURT: I think so. The only purpose of turning the document 
over to Mr. Van Arkel is so that he could refer to the part that the witness 
used. 

MR. VAN ARKEL: I would like to ask the witness some further 
questions about the matter, though. 

BY MR. VAN ARKEL: 

Q. You say that Mr. O’Connor was in that executive session 
asked substantially the same questions? A. The same subject; the 
questions, I am sure, differed. 

Q. Did he give substantially the answers there that he gave in the 
open session? A. He refused to answer questions in regard to his 
Communist background. As I say, I don’t believe the questions were all 
the same. Went into more detail in public session. 

Q. Could you refresh your recollection from that document and 
read just what questions you did ask Mr. O’Connor? A. May I say at this 
point to the Court there is a rule that I have no authority to make public 
134 and read the content of an executive session. I merely looked at it to find 
out the names of the books. 

THE COURT: Do you object, Mr. Hitz? 

MR. HITZ: I object; it is immaterial. 

THE COURT: Very well, objection sustained. 

MR. VAN ARKEL: I would like to make the point that we feel that 
it is material, if the Court please, in that the witness responded to the 
subpoena, was interrogated by the committee, and that he there gave the 
same answers and that therefore he could not be held in contempt for 
subsequently refusing to answer the questions. 

THE COURT: Sustain the objection. 

BY MR. VAN ARKEL: 

Q. Did you know what the dates of the publication of those books 
of Mr. O’Connor’s were? A. I don’t know the dates of publication. 

Q. You had no information about that? A. Oh, I am sure we had 
information at the time of the hearing, but I don’t recall the dates. 
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Q. Did you have any information about the dates when those books 
were purchased by the State Department? A. I am sure we did at the 
time of the hearing, but I don’t recall the dates they were purchased. I 
believe, too, the — strike that — I don’t know the dates they were 
purchased. 

135 Q. And you don’t now recall whether you knew that at the time of 

the hearing or not? A. No, but I assume we must have. It is something 
that normally was reported to me by the staff; they’d report when the books 
came into the possession of the State Department as nearly as they could 
tell. | 

Q. Weren’t there a number of books that had been inherited by the 
State Department from the Office of War Information on which they had no 

I 

information? A. There were a number of books that had been inherited, 
taken over at the time of the establishment of the information program. 

Q. Did you ascertain whether these books of the defendant were 

among those which has been inherited or not? A. Two of his books — 

when I say two books I don’t mean two volumes, but two of the books were 

inherited, one was purchased. By one, again, I don’t know bow many 

volumes. I think it was 37 volumes had been purchased. 

what 

Q. Did you ever ascertain/the amount of royalties was that had 
been paid on any books purchased by the State Department? | A. No, I did 
not. 

| 

Q. Senator, in the course of the interrogation yesterday there was 
some discussion between Mr. Hitz and you about the distinction between 
136 books which were Communist propaganda and books which w|ere innocent, 

I 

I believe was the phrase you used; is that correct? A. Mr. Hitz used the 
phrase ’’innocent”; I did not. 

MR. HITZ: My phrase was ’’so-called innocent. ” 

BY MR. VAN ARKEL: 

Q. Could I have, Senator, your understanding of the meaning of 
the phrase "so-called innocent”? A. Mr. Hitz would have to tell you what 
he meant by that. I said I would not adopt anything that indicated that the 


book of a Communist would be innocent. I referred you to Dashiell 
Hammett, I believe was said, a well-known Communist, who said that 
any book written would have social implications. 

Q. Did you have any information — or do you adopt Mr. Hitz’s 
statement in his opening argument that you are not here making any point 
of the contents of any of the writings of the defendant? A. I don’t either 
adopt or repudiate anything Mr. Hitz had to say; I am just here as a 
witness; I was making a point of the fact that this man was a well-known 
Communist, had been a paid Communist propagandist. 

Q. Which man? A. Mr. O’Connor, that he was a Communist 
propagandist. 

MR. VAN ARKEL: May the answer be stricken? 

THE COURT: No. I think the answer may stand. You may proceed. 

137 THE WITNESS: You asked what point I was making; I say I was 

making the point he was a well-known Communist, he was a paid Commun¬ 
ist propagandist. 

BY MR. VAN ARKEL: 

Q. The question I asked was whether or not you of your own know¬ 
ledge had any evidence that there was any Communist propaganda in any 
of the books written by the defendant. 

MR. HITZ: Mr. Van Arkel asked a question which the Senator 
attempted to reply to; Mr. Van Arkel objected to the reply; the Court said 
he could answer to it. 

THE COURT: Will the reporter read the question. 

MR. HITZ: The Senator had not finished. 

(Lines 13 through 22 of the preceding page and the first 3 lines 
of this page were read by the reporter.) 

MR. HITZ: I don’t see in the reading of the transcript your ruling 
that he could answer after Mr. Van Arkel objected; you have already ruled 
on this. 

THE COURT: I ruled that the answer could stay in, that he could 
make a complete answer to the question. 
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MR. VAN ARKEL: I think he should be confined to the question, 
which concerned his knowledge of the contents of the books of the defendant. 

i 

THE COURT: Let's proceed, gentlemen; had you completed your 

! 

answer ? 

138 THE WITNESS: No, I hadn't, Your Honor — and that he was a 

I 

long-time functionary of the Communist Party under Communist Party 
discipline. j 

MR. VAN ARKEL: May that be stricken as not responsive? 

i 

THE COURT: I think it is responsive. | 

THE WITNESS: — under Communist Party discipline] and there¬ 
fore bound to try and spread the Communist Party doctrine. For that 
reason I felt the books should be removed from the information library 
shelves. I didn't read the books. 

BY MR. VAN ARKEL: 

Q. Now I will ask the question I asked first, Senator j Have you 

j 

found anything in the writings of the defendant, the contents of which you 
would consider to be the spreading of Communist propaganda!? A. I didn’t 
read his books. 

Q. So your answer to the question is no. A. My answer is, I 
didn't read them, so I would have no way of knowing whether it was 
Communist propaganda or not. I may say, if you want, for further infor¬ 
mation, the staff reported that there was no — j 

l 

Q. No, please, Senator. 

THE COURT: I think you have answered the questionj. 

BY MR. VAN ARKEL: 

i 

Q. Do you draw any distinction, Senator, between books which 
contained Communist propaganda and books which are written by Commun- 
139 ists or Communist sympathizers? A. I think it is impossible to have a 
book written by a Communist and not have it contain propaganda. It may 
be extremely subtle, it may be something that you might not notice as 
propaganda. 

i 

Q. But suppose that a Communist wrote a book on gardening, 

i 

I 

j 

j 
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would you consider that unsuitable for libraries ? A. I don’t know what 
he would have in it, but I would not think you should buy any book from a 
Communist at government expense, because you are exalting that writer, 
you are placing the stamp of approval on his writings, you are indirectly 
paying money into the Communist Party coffers; a percentage of every 
Communist’s money goes to the party. 

Q. Would you extend that same rule to Communist Party 
sympathizers? A. Merely as sympathizer with the party would be in a 
different status, because the royalties would not go into the coffers of the 
Communist Party, so he would have a different situation there. 

Q. Senator, couldn’t a Communist sympathizer make a donation 
to the party as well as a member? A. He could. 

Q. Would you not, therefore, apply the same rule? A. No, I 
think your rule would be different, as I say, but your Communist Party 
member is bound to give a certain percentage of his income to the 
140 Communist Party, so that the Government would be paying indirectly into 
the Communist Party coffers. A sympathizer might or might not pay his 
royalties to the Communist Party. 

Q. Do you conceive, as you stated in your testimony yesterday, 
that the purpose of the overseas information program should be to combat 
Communism? A. That is correct. 

Q. And to assist the prestige of the United States abroad ? 

A. That is correct. 

Q. Would you therefore say that books which would have the effect 
of diminishing the prestige of the United States abroad and of helping 
Communism should therefore be excluded from any books abroad ? 

A. Definitely. 

Q. For example, let us suppose that someone wrote a biography of 
George Washington which painted him in a very bad light, would you say 
that that should be excluded from libraries abroad? A. If it unfairly 
painted Washington in a bad light, it should not be purchased by the 
Government. If it was a correct picture of Washington, it could be used. 
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Q. Who would determine whether it was correct or not, sir ? 

141 A. The people in the Information Service have been determining what books 

they should purchase. j 

Q. But you undertook to supervise them in that task, did you not? 

A. No, not supervise them; we were interested in legislation; whether or 
not we should legislate, for example, that no books by Communists should 
be purchased. I felt very strongly then, I still feel very strohgly that 
books written by Communists authors such as O’ Connor should not be 

i 

purchased by the United States Government — used in this — j 

MB. VAN ABKEL: May that be stricken as prejudicial and 
volunteered ? 

i 

THE COUBT: I think it is responsive. You have ask^d him for his 

I 

judgment about those things. It may stand. 

BY MB. VAN ABKEL: j 

Q. I take it your view then is, Senator, that any books which 
diminish any well-known American personality should be excluded from 
any such program, is that correct? A. Not diminish any wfell-known 
personality — any books which do violence to American history,, to any 
American historical figure should not be used, regardless of whether they 
are written by Communists, or not. 

Q. Would you agree, for example, that the late President Boosevelt 
had millions of admirers around the world? A. He apparently did. 

142 Q. Would you agree, therefore, that any book which, 1 undertook to 
be unfairly critical of 'President Boosevelt should be excluded from the 
State Department libraries? A. Any book that was unfairly critical, yes. 

i 

Q. How about the writings of Mr. John Flynn, for example ? 

A. I have got a great admiration for Flynn; i don't think he jis unfair in 
his writings. 

Q. And you would, therefore, not exclude those books from over- 

I 

seas libraries? A. I would not. 

| 

Q. How about the books which have recently been appearing which 

i 

charge that President Boosevelt was responsible for Pearl Harbor ? Would 

I 

you exclude those from overseas libraries ? 
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MR. HITZ: Don’t answer. I object. I think he is getting far 
afield to the point where the question is not material to our issue. I don’t 
think we are probing the Senator’s view of what book should or should not 
be published. 

THE COURT: I will overrule the objection. 

BY MR. VAN ARKEL: 

Q. Would you agree that such books should be excluded from 
overseas libraries? A. Books that blamed Roosevelt for Pearl Harbor? 
Well, I personally think he was responsible for Pearl Harbor, so I would 
hardly want to exclude those books. 

143 Q. Would you agree, Senator, that General George Marshall held 

the esteem of many millions of people abroad ? 

MR. HITZ: I object. 

THE COURT: Overruled. 

THE WITNESS: I think he did. 

BY MR. VAN ARKEL: 

Q. Would you agree that any books which attacked General George 
Marshall unfairly might diminish him in the eyes of the world and thereby 
contribute to the cause of communism? A. If they unfairly attacked 
Marshall, they should not be in the library shelves. 

Q. So that — A. I emphasize ’’unfairly”. 

Q. Some attacks on General Marshall were made on the floor of 
the Senate, were they not, Senator? A. That is correct, some made by 
me. 

Q. Do you know whether the Congressional Record is distributed 
to libraries abroad? A. I don't frankly know. 

Q. If it is, would you advise that in order to protect the overseas 
libraries abroad the Congressional Record should be censored before it 
being sent out? A. No, I don't think you should censor the Congressional 
Record. 

Q. Even if it contains features attacking well known American 
144 figures which might be used by the Communists abroad? A. I don’t think 
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you should censor the Congressional Record. 

Q. Do you think you should censor books ? A. No. t just don’t 
think we should buy any books by Communists. 

Q. As I understood you — A. I don’t say you should censor 
them, I say you shouldn’t buy them, shouldn't use them in the Information 
Service; if private individuals want to buy them, well and good, they can 
do that. I don’t say they should be censored. 

Q. Senator, who would you say should be the judge of whether or 
not a book unfairly attacked President Roosevelt or General Marshall? 

A. The Information Service decides what books should be used to further 

i 

the cause of Public Law 402, namely, to fight Communism; ihey have got 
people doing that, but in doing it I maintain that they should hot purchase 
books by Communist authors regardless of content, that when they find a 
man is a Communist, they should then exclude his book. 

i 

Q. Do you think it the proper subject for Congressional inquiry 
to determine what books should be used in libraries abroad? A. That is 
the duty of Congress to pass the laws. We passed Public L^w 402 setting 
145 up the libraries. Whenever we find they are improperly usJd, why, it is 
our duty to amend the law; if we find the works of Communist authors are 

I 

being used, and some of them viciously anti-American, if wb can only 

j 

handle that by legislation, then we should pass laws excluding the books by 
Communist authors. 

Q. Well, suppose there was a body of public opinion, Senator, 
that .thought certain attacks on President Roosevelt, for example, were 
unjustified and unwarranted, should they be allowed to determine that those 
books should not be distributed abroad? A. If there was a Certain public 
opinion against attacks upon Roosevelt, I think if you give the history of a 
man that’s a proper history to be used abroad, if you give aJ history of him, 
I don’t think the book should be censored. 

Q. When you say proper history, you mean proper ks determined 
by yourself? A. No, not by myself. I don't determine tha^; there is a 
group of people in the Information Service who determine what books to buy. 


i 
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Q. And if you don’t like their choices, you can call them to 
account for it, is that correct? A. It is the duty of the Legislature to 
call them to account if we find they are using improper books, to change 
the laws so they will use proper books. 

Q. When you use the phrase ’’improper books”, you mean 

146 improper books in your eyes? A. Books by Communist authors, I mean; 

I was particularly interested in books by Communist authors, the use of 
the books by over a hundred Communist authors in our libraries abroad. 

Q. I understood your answer to be that the library should not, for 
example, carry improper attacks on President Roosevelt or General 
Marshall; would your committee also look into that matter? A. They 
have not. 

Q. Would they have jurisdiction to do that? A. The committee 
would have jurisdiction to examine any books on the shelves. 

Q. And to make a determination whether or not they should be 
used abroad? A. Not a determination; we can only recommend to the 
agency or recommend legislation. We were concerned with recommend¬ 
ing legislation. 

Q. Do you conceive that your committee would have power, the 
Senate would have power constitutionally, to pass a law setting forth a 
list of authors whose books might, and authors whose books might not, 
be used in the overseas information program? A. We would have 
authority to pass a law setting forth that no Communist books could be 

147 used in the fight against Communism, because we are appropriating the 
money to fight Communism and it was inherent in the law, I think, without 
even making an amendment to it, although I recommended an amendment 
to 402 — I think it was inherent in the law we would not purchase the works 
of Communists to fight Communism, because you can’t fight Communists, 
can’t fight Communism with the works of Communism. 

Q. Let me ask you about a law which said that no books were to 
be purchased by the Government which were improper attacks on General 
Marshall or on President Roosevelt. A. I don’t think you could go that 


far in censoring the books. 

1 

Q. You think such a law would be unconstitutional? A. I don’t 

i 

know. I don’t think it would be wise to pass a law censoring books. I 
think you have got to set up an organization, get competent people, anti- 

i 

Communists, to select the books, rely upon their judgment; if you find they 
are guilty of misfeasance or malfeasance in selecting books, if you find 
they are selecting anti-American, pro-Communist books, th^n you have 

l 

to discharge them. 

Q. I understood you to go a good bit further than that! in excluding 
what you define as improper books. A. I said improper books should not 
be on the shelves. You can’t legislate every improper book off the shelves. 
You have got to depend on the judgment of those who selected them. But 

148 you can exclude by legislation the books of men who belong td the Commun¬ 
ist conspiracy, men who are dedicated to the destruction of this government. 

Q. By that I take it you mean, Senator, those people! who are 
sufficiently close to the Communist Party to be designated Communist 
sympathizers, is that correct? A. I mean Communists — people who 
belong to the conspiracy, such as your client does. 

MR. VAN ARKEL: May that answer be stricken? 

THE COURT: The answer will be stricken. 

THE WITNESS: I am sorry, Your Honor. 

BY : MR. VAN ARKEL: 

Q. Would you then say that ’’Communist conspiracy” and ’’member 
of the Communist Party” have an identical meaning? A. Members of the 
Communist Party are members of the Communist conspiracy, yes. 

Q. Would you say that anyone who is a member of the Communist 
conspiracy could not be a member of the Communist Party? A. Would 
you come again on that? j 

i 

Q. Would you say that any person is a member of the Communist 

I 

conspiracy who is not a member of the Communist Party? A. You can be 
a member of the conspiracy without being a member of the ^arty, but you 

149 can’t be a member of the party without being a member of the conspiracy. 
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Q. So there are a group of people who are not members of the 
party who could be members of the Communist conspiracy? A. I said 
they could be. 

Q. Who would determine who these people are? A. I don’t know. 

Q. Would you undertake to make that judgment? A. No. 

Q. You have from time to time talked of concealed Co mm unists, 
haven’t you, Senator? A. Yes. 

Q. The mere fact that a person is a concealed Communist means 
that nobody knows about it, is that correct? A. Oh, yes. There are 
concealed cells, the members of the cell, no other member of the 
Communist Party knows it. They try to remain hidden from the public 
view. 

Q. And are not known to members of Congress or others, is that 
correct? A. That’s true; in fact, they are the more important members 
of the party. 

Q. And there is no way of determining who these people are? 

A. Oh, yes, there are ways of determining by investigation. I think the 
FBI is doing an excellent job of locating the under cover cells; they are 
infiltrating them, doing an outstanding job, I believe. 

Q. At that point they are no longer concealed Communists, are 
they? A. They are concealed in the sense of the term that you and I used, 
yes, they are concealed, they aren’t known to the public. 

Q. You say that the books of those people also should be excluded 
from libraries, is that correct? A. They should not be used, but there, 
of course, it is about impossible for the selecting agency to know what 
books they are; they have got to go by the content of the book, then. 

Q. You made it clear, I think, in the course of the investigation, 

I think, Senator, that you considered any person who refused to answer 
any question before your committee should not have books on library 
shelves, is that correct? A. No. 

Q. Pardon? A. No. Any person who refused to tell whether he 
was a Communist or not, not refused to answer any question. 
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Q. Any person who for whatever reason refused to answer that 
question should not have books on library shelves, is that correct? 

A. That’s right. 

Q. How about people who advocated that position, should they 

151 have books on library shelves? A. Who advocated what position? 

I 

Q. The position that witnesses should, for example, j refuse to 
answer questions put by your committee. A. No, I was sticking strictly 
to the Communists, not to those who upheld the Communistsl I think when 
you get to the Communist sympathizer, you have to go to the content of 
the book. I think that the members of the party, however, should have 
their books excluded. 

Q. Well, do you recall, for example, that the late Dr. Einstein 
advocated that witnesses appearing before your committee Refuse to 
discuss their political affiliations on the ground that they had a right 

I 

under the First Amendment not to do so? Would you consider that that 

made Dr. Einstein a Communist Party member? A. You used the phrase 

I 

’’political affiliations. ” We weren’t inquiring into political ^filiations; 
we were inquiring into a conspiracy, the Communist conspiracy. We 

weren’t concerned with any man’s politics. The Communist Party is not 

i 

a political party; it is a conspiracy designed to destroy this nation. The 
question, do I think Einstein’s books should be used or not +- I have never 
read his books. 

Q. Well, would you regard his action in advising people not to 
answer questions about membership or non-membership in the Communist 

j 

152 Party under the First Amendment as sufficient to warrant withdrawing his 

j 

books from the shelves? A. Mr. Van Arkel, I tried to make it very clear 
to you that I advocate the withdrawal of books by members bf the Commun¬ 
ist Party just upon that fact alone, and when you get beyond the members 

of the party, then you must go to the content of the book; biit where it is 

I 

a member of the party, you needn’t be concerned about the! content; so if 
you name anyone outside of the party, I would say you would have to go to 
the content of the book. 


I 

i 
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Q. So that your answer in the case of Dr. Einstein would be no, 
his books should not be excluded? A. I don’t know. I would have to have 
the books examined. 

Q. His Theory of Relativity, for example; would you consider that 
appropriate for use in overseas libraries ? A. I know nothing about 
Einstein’s works. I have not been a student of Einstein. As far as I am 
concerned, if there is nothing pro-Communist or anti-American in the 
books, and I assume there is nothing pro-Communist about the theory of 
relativity, certainly they would be all right to be used. 

Q. And who would make this judgment, Senator? A. I told you 
about four times that the judgment is being made by a group of people over 
in the Information Service. 

Q. But you have under taken to make it on the stand here any number 

153 of times this morning. A. No. I have just told you that members of the 
Communist Party, as a United States Senator I feel that I have a duty to 
see that legislation is passed to prevent the works of members of the 
Communist conspiracy being used. I don’t set up myself as a censor of 
books; I merely say that a man who belongs to that conspiracy, who is 
under Communist Party discipline, is not the proper person to fight 
Communism. 

Q. If I recall your testimony correctly, Senator, to that you would 
add unfair attacks on President Roosevelt or General Marshall, books by 
persons who could be denominated members of the Communist conspiracy 
in your judgment, and others, am I correct? A. I said unfair distortions 
of history certainly should not be used. 

Q. And again I will ask who is the judge of what are unfair distor¬ 
tions of history. A. Again I will answer, a group of people over in the 
Information Service are the judges. 

Q. Subject to investigation by the members of your committee? 

A. Subject to investigation by any appropriate committee of Congress. 

That would include our committee. 

Q. The officials of the department, Senator, felt that no harm was 

154 done to the United States abroad if the mystery works of Dashiell Hammett 
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I 

were distributed in libraries, is that correct? A. They ordered his books 

i 

off once and they authorized them to be put back on the shelves again. 

Q. You objected to that? A. Yes. 

I 

Q. So that you were not content to leave this decision' to the 
appropriate officials of the State Department? A. No, I am|not content 
to have any works by Communists used. 

I 

Q. So that, really, it comes down to your judgment as to which 
book should be used, is that correct? A. No, the judgment of the legisla¬ 
tors, the judgment of the people who are elected. I happen tp be one of 

i 

ninety-six. I was the chairman of the committee. I made recommendations. 
I intend to continue making recommendations until the works of all 

i 

Communists authors are off the shelves. 

Q. But you have at least in the case of Hammett and others under¬ 
taken to tell the appropriate officials of the executive branch which books 
they should use, have you not? A. No, only that I told them they should 
not use the works of Communists. 

I 

Q. And you will determine who is a Communist? Aj No, I will 

i 

not. 

I 

Q. Who is to determine it, then? A. I think that ft^r. Humphrey 
covered that pretty well when he said they didn’t have the investigative 
agency to determine who the Communists were and who were not. I think 
we must appropriate money and set up the machinery so that they can get 

i 

the names of the known communists. There are ways they can do it now. 
They can, for example, call the House Un-American Activities Committee. 

i 

They would have found the testimony there in regard to Mr.j O'Connor. 

They could have excluded his books on that basis, because he was identified 

by Gitlow as a Communist. They could call the House Un-American 

I 

Activities Committee and get the names of those who refused to answer 
whether they are Communists or not. They could exclude their books. 

I 

They could to some extent determine it. I think that it ma^ take further 
legislation, however, to give them the full power to exclude all the works 
of all of the known Communists. 
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Q. Well, then, I take it your standard would be whether or not 
the names appear in the files of the Un-American Activities Committee? 

A. Oh, no, that is one. The F. B.I. could run a name check. 

Q. At least if their names appear in those files they should be 
excluded? A. Not if their names appear in those files. If they have been 

156 identified as Communists voider oath, if they refuse to tell whether they are 
Communists or not; that is the best evidence you can get that a man is a 
Communist, is when a man comes up and says, ’1 refuse to tell you whether 
I am a Communist because if I told the truth I might go to jail. " That's 

the same as saying, ” I am a Communist." 

Q. How about the case of Bishop Oxnam, whose name was in the 
files of the Un-American Activities Committee? Would you exclude his 
books ? A. I don't think he was named as a Communist. 

Q. You mean he has to be named as a Communist to be in the files ? 
A. I have told you about fifty times now that I would exclude the books of 
Communists. If a man is not a known Communist, then you must go to the 
content of the book. I don't believe Oxnam has been named as a Communist. 

MR. HITZ: Excuse me. Mr. Van Arkel is interrupting this witness 
continually. He is asking very broad questions of a witness who has very 
broad answers, and I think he has stuck with his question. 

THE COURT: Had you completed your answer? 

THE WITNESS: Yes. 

BY MR. VAN ARKEL: 

Q. I asked the question how and who determined who was Commun¬ 
ist, and you said the first thing to do would be to go to the files of the 

157 Un-American Activities Committee. Was I wrong about that? Should you 
not go to those files? A. Should go to those files. 

Q. And if those files disclosed testimony from somebody that the 
person was a Communist, that would end the matter? A. It wouldn't 
necessarily end the matter, but it would be strong evidence that he was a 
Communist. If you have sworn proof that the man is a Communist, if he 
was called himself and refused to tell whether he was a Communist or 
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not, then you would have almost irrebuttable proof, because k man is not 
entitled to take the Fifth Amendment and say "It will incriminate me if I 
tell you I am a Communist or not," unless he thinks it will ipcriminate 
him, and unless he is a Communist it couldn't incriminate hi^a. 

Q. These files have raised a lot of arguments, haveh't they, 
Senator? A. They may have. 

i 

Q. And a lot of people have been charged with being Communists 
who have denied being Communists? A. There have been a Inumber of 
people accused of being Communists who have denied it. 

Q. And for the purposes that we are discussing nowj the use of 
the books, who would make this determination whether they were or not? 

i 

158 A. The selecting agency. In other words, it is not hard to get the names 
of a lot of the known Communists; for example, we listed, I think, about 

i 

a hundred of them, individuals, who took the Fifth Amendment when they 
were asked whether they were Communists or not, individuals who were 

I 

named as Communists. Their books are being used. If yob turn to Page 4 
of the report you will find the names of some 25 or 30, all ^rell known 
Communists, no question about it. Take Earl Browder, foil example, his 
books are being used; certainly, no one would question the fkct that he 
was a Communist. Howard Fantz; on down the line. Those! peoples' 
books should be excluded. j 

I 

Q. In your view, then, it is the duty of the executive officials of 
the Government to determine who is a Communist? A. It ijs their duty to 
exclude the book of anybody who is a known Communist. If jhe is not a 
known Communist, then they should go to the content of the book. Do I 
make myself clear on that? You raised Bishop Oxnam's name. 

Q. You have also said that they should exclude the books of persons 
who are members of the Communist conspiracy, which migiht include a 
great number of people who are not members of the Communist Party. 

A. I don’t think it would. 

Q. You said they should exclude certain derogatory writings of 
well known American public figures and the like, and I am attempting to 
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159 inquire from you if such a system is to be erected, who is to run it, and 
how and who is to make these determinations? A. The determination is 
made by a group of men in the Information Service. 

Q. Subject to your supervision, direction and control? A. Subject 
not to my supervision; subject to the supervision of the Congress. 

Q. Subject to being called up to testify before your committee if 
you disagree with the selections that they make. A. Subject to being called 
before my committee or any appropriate committee, if we think they are. 

Q. Which will make the decisions as to whether or not they are 
proper, is that right? A. K we think they are guilty of malfeasance or 
misfeasance, we have a duty to call them up. 

Q. You, as chairman of this committee, if you are chairman 
again, will make this determination, is that correct? A. That is 
incorrect. 

Q. Then I have missed the thread of your testimony at some point, 
Senator. A. Uh-huh. 

Q. As I understand it, you say the executive agencies of the 
Government are to do it, but then they are to be accountable to you. 

160 A. You are wrong. I say the executive agencies are accountable to the 
Congress. 

Q. We are certainly agreed on that. A. Congress being the 
American people. 

Q. But, in any event, then, you would leave it that the objective 
of your hearings was to set up some system under which somebody, some¬ 
where, would make the determinaton which authors’ books might or might 
not appropriately be used in overseas libraries, is that correct? A. The 
principal objective was to determine what if any legislation was necessary 
to exclude the works of Communist authors. 

** ******* 

BY MR. VAN ARKEL: 

Q. Senator, yesterday you testified about a meeting of July 16, 

1953, at which it was voted to cite the defendant for contempt, is that 


correct? A. Right. 

Q. What Senators were present at that meeting? A. j I couldn’t 
name all the Senators present. All I can say is that there wis a quorum 

161 present and the vote, as I recall, was unanimous, with the exception of 
one Senator — I think Senator Smith — voting present. 

Q. Senator Smith of — A. Of Maine. I am testifying from 
memory. There was one ’’present” vote, and I think it was Senator Smith. 

Q. Do you recall how many Senators were present? A. I don’t 
recall, but to the best of my recollection — I think there were ten present, 
because I believe there were two proxies voted, but I might jbe wrong on 
that. I know there was more than half, there was a quorum present. 

Q. Do you have any ready way of refreshing your recollection as 
to who was present? A. I’d have no way of giving you the dames of who 
were present except by going to the reporter’s notes, if there was a 
reporter there at the time. I assume there was. 

I 

Q. Would that be possible for you to go to the reporter’s notes? 

A. That would be possible. 

Q. Would you be willing to do that? A. I would be glad to. I 

I 

wonder, Mr. Hitz, would you have that information? 

MR. HITZ: I will be able to get it at noontime, if tl^e Court wishes 
me to. He has already testified to the best of his recollection. 

THE COURT: I think on cross examination he might explore it to 

162 find out who was there. I understand this was the full comiiiittee, Senator? 

THE WITNESS: Yes, that was the full committee. I 

THE COURT: Can you get it during the luncheon recess ? 

MR. VAN ARKEL: I have no further questions. 

i 

MR. HITZ: If Your Honor will pardon the interruption, perhaps 
one of the staff of Senator McCarthy could be getting that ndw. 

THE WITNESS: Jim, could you get that for us now j— July 16. 

MR. HITZ: Your Honor, we have it here. We will jshow it to the 
Senator, if you will permit him to step off the stand to refresh his 
recollection. Mr. Van Arkel, I think, is seeking to establish that the 
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Senator has no recollection so that he can refresh it on the stand and that 
will make available to Mr. Van Arkle the entire executive meeting. I 
don't think that can be done. 

THE COURT: You may step off the stand, Senator. 

(The witness stepped down and conferred with counsel.) 

MR. H1TZ: Senator, will you refresh your recollection, not on 
the stand, please — please step off the stand and read it. 

THE WITNESS: Okay. I am off the stand. 

MR. HITZ: No, you are not, you are behind that thing. 

THE WITNESS: It is refreshed. 

163 (The witness resumed the stand.) 

BY MR. VAN ARKEL: 

Q. Would you tell us who was present? A. McCarthy, Smith of 
Maine, Butler of Maryland, McClellan of Arkansas, Humphrey of 
Minnesota, Jackson of Washington, Symington of Missouri, and Lennon. 

Q. And who? A. Lennon — Senator Lennon. 

Q. Of North Carolina? A. Yes. 

THE COURT: How many is that? 

THE WITNESS: That was (counting) 1, 2, 3, 4, 5, 6, 7, 8 — 
eight present. 

THE COURT: Thirteen members of the committee? 

THE WITNESS: Thirteen members of the committee. 

BY MR. VAN ARKEL: 

Q. Do you have the record there, how they voted? A. They all 
voted in favor of the citation, except — I don't know from the record how 
Smith voted. I think she voted present. The rest I know. The other seven 
voted in favor of the citation. 

MR. VAN ARKEL: I have no further questions. 

REDIRECT EXAMINATION 

BY MR. HITZ: 

164 Q. Senator McCarthy, Mr. Van Arkel in questioning you has been 
using the word "censor" almost continuously; do you regard your operation 
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as chairman of that committee and its function in this particular investiga¬ 
tion to have been that of a censor of books? A. Definitely npt; that would 
be the last thing in the world we would want to set ourselves up as. 

Q. Would it be more accurate to say you were performing the 

i 

function of a watchdog over that part of the Executive Departjment which 
was operating the overseas Information Service? 

MR. VAN ARKEL: I suggest the witness be allowed ^o testify. 

THE COURT: You may answer the question. 

THE WITNESS: The answer is yes. 

BY MR. HITZ: I 

I 

Q. Mr. Van Arkel asked you a number of questions »s to whether 

i 

or not the Congress should set itself up to tell the Information Service 

what books should be on its bookshelves; directing your attention to that 

I 

subject, are you, or were you at that time, at the time of this investigation, 
aware of the statement of objectives of Public Law 402 of 1948 which set 
up the overseas informationprogram stated in this way, in Section 2: 

i 

"Part 1. An information service to disseminate abroad information about 
the United States, its people and policies promulgated by thp Congress, the 
165 President, the Secretary of State, and other responsible officials of the 
Government having to do with matters affecting foreign affairs —” 

Were you aware at that time of that statement of objectives jof the law into 
which you were investigating? A. Yes, sir. 

Q. What is your opinion, Senator McCarthy, since ^4r. Van Arkel 
went into it rather deeply, about any book, regardless of the author, which 
misstates an important fact of history? A. I think such bojoks should not 
be used. I think the books should be very carefully selected when we are 
using them to portray America. j 

Q. And you and I are both speaking of the overseas! program for 
books purchased by the Government, right? A. Yes. May I say that we 
were not concerned in any way with books purchased by individuals or by 
libraries in this country. 

Q. Or even for use by the staff members overseas in the operation 
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of these libraries? A. That is correct. 

Q. But only those which are open to the public ? A. That is 
correct. 

Q. Mr. Van Arkel questioned you at length about your opinion as 
166 to what should be done with the books of Communist authors merely 

because they are Communist Party members. You expressed your view 
but at the time of the hearings the view and the rule emanated from where, 
with respect to Communist authors of books on the bookshelves abroad ? 

A. From the State Department. 

Q. It wasn’t your rule at all, was it? A. No, it was not. 

Q. And you were informed, were you, as early as the — or it was 
publicly announced by you, was it not, as early as the first hearing on 
March 24, 1953, that the State Department’s policy then was not to put on 
those bookshelves books authored by Communist Party members ? 

A. I believe that is correct. 

Q. It is in the record, is it not? A. I think that is correct. 

Q. Your recommendation Number 4, Senator, in your report on 
the subject of the overseas Information Service was not to set up criteria 
for the selection of books but to let Mr. Streibert, the new administrator, 
do it and come back in six months and tell your committee what he had 
done, isn’t that correct, sir? 

MR. VAN ARKEL: If the Court please, I object to these questions 
as leading. 

THE COURT: Objection overruled. 

THE WITNESS: Would you repeat the question ? I am sorry, I 
missed it. 

167 BY MR. HITZ: 

Q. Your Number 4 recommendation in your report was not one 
setting up criteria for the selection of books, but one permitting Mr. 
Streibert to obtain personnel that were worthy of the duty and to operate 
these libraries, and to come back six months later and to inform the 
committee what he had done? A. That is right. 
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Q. Is that not the recommendation? A. That is the ^ecommenda- 

tion. 

Q. And you didn’t censor books, either, by subject matter or by 
author or by content in your recommendations following this,j did you? 

A. No, we didn’t try to censor books. | 

i 

MR. HITZ: That is all, Your Honor. 

MR. VAN ARKEL: No further questions. j 

(The witness stepped down.) 

i 

MR. HITZ: Mrs. Bonner, will you step up, please. 

Thereupon 

E THEL BONNER j 

was called as a witness by the Government, and being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. HITZ: 

I 

168 Q. Will you give your full name, Mrs. Bonner? A.| Mrs. Ethel 

Bonner. 

i 

Q. What is your occupation, Mrs. Bonner? A. My occupation is 
to supervise the group of people at the Library of Congress who maintain 
a card catalogue of the Information Agency’s holdings in the! overseas 
libraries. 

Q. Have you brought with you the records of that office having to 

do with the history of ’’Oil Workers International Union - CJI.O. ” by 

Harvey O’Connor ? A. I have, sir. 

Q. Will you produce those records, please? 

MR. HITZ: Mark this 6, 7, 8, 9, and 10. 

(Thereupon, Government’s Exhibits 
Nos. 6, 7, 8, 9, andi 10, Purchase 
Request Cards for Germany, Austria, 
Paris, New Delhi, ajid Library Card 
relating to subject b<j>oks were 
m arked for identification.) 

BY MR. HITZ: 

! 

Q. Mrs. Bonner, will you look at Government Number Six for 
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identification and tell us what it is ? Just characterize the type of docu¬ 
ment that it is and then we will go into mare detail. A. This is a pur¬ 
chase slip showing that — 

Q. Do not tell what it shows. That is a purchase slip for what 
purpose ? A. To show that a book or books have been sent to a certain 
overseas library. 

169 Q. Does it also give the date of the request for the purchase of 
the book? A. It does that, and it also gives the date that the book was 
shipped to that post. 

Q. And the name and the author of the book? A. The name and 
author of the book, right 

Q. Number Six does that refer to a book by one Harvey O’Connor; 
is that right? A. That’s right. 

Q. And Government Number Seven, is that a similar document 
for such a book? A. That is right, sir. 

Q. Is that true of Government Eight ? A. That is right. 

Q. And of Government Nine ? A. That is right. 

Q. Were these, have these records been kept in the regular course 
of your part of the Library of Congress ? A That is right. 

Q. Were they kept by a person whose duty was to keep them ? 

A. That is right. 

Q. Were the records made at some time shortly after the informa¬ 
tion was received by the Library of Congress ? A. That is right. 

170 Q. In fact, these are the very records received by the library, 
were they not? A. That’s right. 

MR VAN ARKEL: We have no objection. 

MR HITZ: Your Honor, I would like to adopt this procedure, to 
ask Mrs. Bonner, if she would give certain information from the card 
and it will be available for Mr. Van Arkel. I think if we — if I read 
from the whole card, if I read I am going to offer the whole card, but we 
can get our information and leave the record with the Court. 

THE COURT: Do you have objection? 

MR VAN ARKEL: No objection. 

MR HITZ: I offer Government Exhibits Six, Seven, and Eight in 
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(Thereupon, Government Exhibits 
Nos. 6, 7, and 8, werfc received 
in evidence.) 


BY MR. HITZ: 


Q. This states, "United States Department of State -L Division of 
Libraries and Institutes"; is that correct, Mrs. Bonner? A.I That is right. 


Q. Does it give the date of the request for the purpose of this 
particular book? A. It does. 

171 Q. As what date? A. That date was February 9, 1951. 

Q. Can you tell us who makes out this particular order form here 
or this book form? A. This order form is prepared in the post which is 
requesting this book. 

Q. In this instance it was where? A. It was Germany. 


Q. And their request abroad is dated 2-9-51? A. That is right. 

j 

Q. And it bears a symbol which is their requisition number, does 


it? A. It does. 

Q. And it is in this case number what? A. Numbeit AVB-33929. 

Q. That number was placed on this requisition in Germany, 
presumably? A. Presumably. 

Q. And the author’s name is O’Connor, Harvey? A. That is correct. 
Q. And the book is "History of Oil Workers International Union ?" 

A. That is correct. 


Q. Published when? A. In 1950. 

172 Q. And published by whom? A. By the Oil Workers International 

Union. 

j 

Q. Of where? A. Of 1840 California Street, Denver 2, Colorado. 
Q. How many copies did Germany request,? A. Germany request¬ 
ed thirty copies. 

Q. That would be the German Division of the Inforniiation Center 

i 

library? A. That’s right. 

Q. And did they put down the purchase price of eacji book? 

A. Yes, they do. 

Q. Did they say thirty copies at three dollars? A.| They did. 
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I 

Q. And then down in the lower left-hand side ’’Germany” appears; 
does it not? A. That is right. 

Q. The word ’’Germany”. And in brackets there is an ”1”. What 

I _ 

does that mean? A. That means for use in the Information Centers. 

Q. And then after that ”U 971. ” What is that symbol? A. That 
is the code number that was assigned to Germany. 

Q. Then in the middle of this piece of paper there is stamped 
’’May 2, 1951.” Is that correct? A. That is correct. 

173 Q. What does that mean? A. That is the date the books were 
shipped from New York to Germany. 

Q. And they cost how much? A. Thirty copies at three dollars — 
ninety dollars. 

Q. What is this number here — 2349-51? A. That is the purchase 
order number which is stamped on the slip in New York when the book is 
ordered. 

Q. Am I correct in understanding that this is a request by the 
American Overseas Information Library in Germany? A. That is correct. 

Q. That there be purchased in this country by their agency so 
many books designated in the way this is designated? A. That is correct. 

Q. How does that paper find its way to you in the Library of 
Congress? A. When the book is shipped from New York the cards are 
sent to the Information — these slips are sent to the Information Agency 
and they send them to us at the Library of Congress where we keep them 
in a file. 

Q. And who implements the purchase in New York? Do you set 
that in motion or does — A. No. 

MR. HITZ: Would Your Honor care to see this, and I will move 
on to the next one. 

174 BY MR. HITZ: 

Q. Mrs. Bonner, will you look at Government Number Seven in 
evidence — let us be sure we have it. Is that a similar document? 

A. It is a similar document. 
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Q. Is it likewise an order for Harvey O’Connor’s ’’History of the 
Oil Workers”? A. Yes, it is. 

I 

Q. For how many copies? A. For five copies. 


Q. What field station is ordering this? A. Austria ijs ordering it. 
Q. Is it for the Information library? A. Yes, it is. | 

I 

Q. Does it say so? A. There is an ”1” in parentheses behind 
Austria which tells us it is for the Information Centers. 

Q. When did Austria ask for that book to be ordered for them ? 

I 

A. On February 9, 1951. 

Q. That is the same day that Germany ordered its thirty copies, 

j 

isn’t it? A. That is correct. 


Q. Do you know how it happened that Germany and Austria ordered 

175 theirs on the same day? A. It is quite possible that they w^re both ordered 
from the same funds because at that time both countries were occupied and 
the funds were all in one central place. 

i 

Q. Do you mean it might be that they were ordered by either 
Austria or by Germany but for both? A. That is correct. 

Q. However, the requisition numbers do not appear 'consecutive, 
do they? A. No, they do not. 

Q. So do you know how come both Germany and Austria ordered 
them on the same day? A. No, I don’t. 

Q. Look at Number Eight. Is that a similar document? A. Yes, 
it is. | 

Q. Is that for the purchase of Harvey O’Connor’s ’’ikistory of the 
Oil Workers”? A. Yes, it is. 

Q. By what foreign station library? A. By Paris. 

Q. And when did Paris order the book? A. March! 1, 1951. 

Q. How many copies ? A. One copy. 

Q. And Government Nine, is that a request for the prdering of a 

176 book by O’Connor named ’’History of the Oil Workers”? A.j That is correct. 

Q. How many copies ? A. One. 

Q. Who ordered it? A. New Delhi. 
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Q. Overseas library? A. That is correct. 

Q. Would you look at Government Ten, which is an identification 
exhibit, we have messed it all up, haven’t we. Tell us what that is. Do 
not relate it to any person or any book, but describe the type of document. 
A. This is a Library of Congress printed card, the type which we use in 
our card catalogue to tell in what locations these various books which the 
overseas Information Centers have in their various libraries. 

Q. And on the back there are numbers running from one to two 
hundred and thirty-six. What are they? A. The backs of these Library 
of Congress cards were gridded and code numbers were assigned to the 
individual libraries, so that when we received a report from the library 
we would circle the appropriate code number on the reverse of the card 
to show which libraries had the specific book. 

Q. Is this kept in the regular course of business by that unit of 
the library? A. Yes, it is. 

177 Q. By persons whose duty it was to do that? 

MR. HITZ: I offer Number ten in evidence, Your Honor. 

THE COURT: Any objection? 

MR. VAN ARKEL: No objection. 

THE COURT: It will be received. 

(Thereupon, Government Exhibit 
No. 10 was received in evidence.) 

BY MR. HITZ: 

Q. Mrs. Bonner, this card is the card of a type you described for 
O’Connor, Harvey, as author of the "History of Oil Workers International 
Union, CIO, ” is it not? A. Correct. 

Q. Publisher, in Denver, being the Oil Workers International 
Union, CIO, correct? A. That’s correct. 

Q. 1950 appears. Is that the date of publication? A. That is 
correct. 

Q. Would that ordinarily be, to your information, the date of 
copyright or would it not necessarily be so? A. It is the date of copyright. 
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Q. Looking at the back of it in the s pace for the numbers one 
through two hundred and thirty-six, I notice that two of them Jare circled. 
Number Two is circled and Number Sixteen. What is the significance of 
Number Two being circled? A. Number Two is the code number for New 

178 Delhi and when we received a report from New Delhi that they had this 
book we circled Number Two. 

Q. And Number Sixteen? A. The same applies to dumber Sixteen. 
It was the code number for Paris, when we received the report that Paris 
had this book we circled Number Sixteen. 

I 

Q. Do you have any circles for Austria and Germany? A. No, 

i 

we do not. 

/ 

Q. Do you know how that happens ? A. Yes. Austria and Germany 

I 

were not reported directly to the Library of Congress. The I library was 
just in the process of compiling this catalogue and we had ndt received 
reports from those places up to the time that an order rescinding these 

i 

I 

books came through. 

Q. And did you after that? A. Not for Germany or Austria. No. 

Q. But this does not indicate that the books were not received : 
in Germany and Austria, does it? A. No. 

Q. On the front of this card there is stamped with a red stamp, 
’Withdrawn”. What does that mean? A. It indicates that we have received 
cards from New Delhi and from Paris saying that these, that this book had 
been withdrawn from those two posts. Now, we have these bards in a file 

179 and when the slip came in from New Delhi saying that this post has been 

i 

withdrawn, we — 

Q. The book had been? A. The book had been withdrawn we 
removed the slip and threw it away, showing that that book s no longer 
there. 

j 

Q. Removed what slip? A. The slip that followed this card, the 
slip from New Delhi was filed with this card. Then when we received the 
slip from Paris saying that this book had been withdrawn we also removed 
that slip and threw it away, and since there were no more ^lips behind 
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this Library of Congress printed card we could stamp "Withdrawn” and 
the business was finished. 

Q. Do your records show the date of the withdrawal of the book? 

A. No, they do not. 

Q. Do you have any similar records for books called "The Astors" 
and another one called "The Guggenheims" by Harvey O’Connor? 

A. I think we do, yes, sir. 

Q. You evidently were not requested by anyone to bring those 
records? A. No, sir. 

MR. HITZ: I think I have no further questions. 

** ******* 

180 MR. VAN ARKEL: I have no cross-examination. 

MR. HITZ: May she be excused to get those records? 

THE COURT: Yes, you will be back at one forty-five with the 
other records. 

THE WITNESS: Yes, sir. 

MR. HITZ: Mrs. Bonner, would you bring those to my office 
about one thirty? 

THE WITNESS: Yes, sir. 

Thereupon 

BURTON R. KIRBY 

was called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. HITZ: 

Q. Will you give your full name, please, sir? A. Burton R. Kirby. 

181 Q. What is your occupation, sir? A. I am Chief of the Communi¬ 
cations and Records Branch of the Administrative Services Division of 
the United States Information Agency. 

Q. How long have you been doing that? A. Since the agency was 
organized in August 1, 1953. 
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Q. Are you the custodian of records of messages which went 
overseas to overseas libraries operated at one time by the State Depart¬ 
ment? A. I am. 

Q. Have you got them here for a book of Harvey O’Connor? 

A. Yes. I have. i 

Q. Will you produce the document, please. 

MR. HITZ: Mark this Eleven, please. 

THE DEPUTY CLERK: Government Exhibit Number Eleven for 
identification. 

(Thereupon, Government Exhibit 
No. 11, US1A Withdrawal Message 
8-1/2 by 11 Sheet, was marked 
for identification.) 

MR. HITZ: Your Honor, your Clerk tells me that I did not 

formally offer Government Number Nine, which was one of ijhe requisition 

■ 

slips. If that be true, or whether it is true or not, I will offer it now. 

THE COURT: It will be received. 

(Thereupon, Governnjent Exhibit 
No. 9 was received in evidence.) 

i 

182 MR. VAN ARKEL: I have no objection. 

BY MR. HITZ: 

Q. Mr. Kirby, will you look at Government Eleven and tell us what 
type of document it is without relating^to any particular transaction ? 

A. That is a circular Airgram which is a type of communication trans- 

i 

mitted from the Information Agency to its posts overseas, j 
THE COURT: Can you hear the witness ? 

MR. VAN ARKEL: Not very well. | 

MR. HITZ: Do you want it repeated? 

MR. VAN ARKEL: No. 

BY MR. HITZ: | 

Q. How does it go? A. It goes by diplomatic poucl^. 

Q. And you are the custodian of records of this sort? A. I am. 

Q. And of this record ? A. Yes, sir. 

| 

Q. Is it kept by persons whose duty it is to keep th^m? A. That’s 
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right. 

MR. VAN ARKEL: I can only say, Your Honor, how pleased I am 
to see a Government document that is marked unclassified. 

THE COURT: I suppose you have no objection? 

MR. VAN ARKEL: I have no objection. 

183 MR. HITZ: Mr. Van Arkel has gotten a look at a good many in 

this trial that were classified, however. 

(Thereupon, Government Exhibit 
No. 11 was received in evidence.) 

BY MR. HITZ: 

Q. Mr. Kirby, would you be good enough to tell us the date of the 
transmittal of this message abroad? A. It was February 9, 1954. 

Q. That appears right here at the top, doesn’t it? A. That’s right. 

MR. HITZ: May I read it, Your Honor? 

Instruction, ISIA, Unclassified, Code Number 943 up at the top; 
is that right? A. That’s control number. 

Q. ISIACA 450, February 1954. Subject: Withdrawals from United 
States Information Centers. Two, USIS posts with Information Centers. 
Formula IE-C. What is that? A. That’s just a list of all posts which 
have Information Centers. 

Q. Reference is made to USIACA 390, January 15, 1954, to the 
list of names of persons coming within the meaning of Paragraph 3(c) of 
Department CA 206, July 15, 1953, there should be added the following: 
O’Connor, Harvey, If books by him are being used in USIS book programs 
such use shall be discontinued immediately. The only report required is 
an air mail list of titles showing publisher, date, translation, or transliter- 
184 ation in English of titles in foreign languages, and numbers of copies, in 
cases where his books have been withdrawn from center collection. Signed 
Streibert. Who was Mister — A. He is the Director of United States 
Information Center. 

Q. And still is? A. Yes. 

Q. This was drafted with certain symbols, one J — G. J. Finney? 
A. Yes, and this symbol indicates the Information Center Service. 




Q. And approved by T. W. Simpson? A. Yes. 

Q. Was that message sent? A. Yes, it was sent. 

MR. HITZ: I offer it in evidence. I think I did beforjs. 

THE COURT: Received. 

I 

BY MR. HITZ: 

Q. Mr. Kirby, do you have any similar documents with reference 
to any other books of Mr. O’Connor that you know of? A. Not that I am 
aware of, but I have not made a search. 

MR. HITZ: Your witness. j 

CROSS EXAMINATION 
BY MR. VAN ARKEL: 

Q. Mr. Kirby, there is a reference here to Paragraph 3(c) of 
Department CA 206, July 15, 1953. Do you have a copy of that? A. I 
185 don’t have it with me. That was sent to the Record Service Center because 
that was written by the Department of State before we became a separate 
agency. I can get it back. 

MR. VAN ARKEL: Could we ask the witness, for thcp sake of 
completeness, to include that in the record, too? 

MR. HITZ: Yes. Certainly we can get it. 

MR. VAN ARKEL: Paragraph 3 (c), Department CA 206. 

MR. HITZ: It might possibly serve your purpose if he recalls 
what its about. It relates to other people and other books, perhaps this 
would be sufficient. j 

BY MR. VAN ARKEL: 

Q. Could you tell me what Paragraph 3(c) of Department CA 206 
of July 15, 1953, is? A. No. I have another reference there, but it 
does not say specifically what Paragraph 3(c) is. 

Q. Well, if you could get that and bring it back after the luncheon 
recess I would be grateful for the sake of understanding what this document 


means. 


MR. HITZ: Can you do that, Mr. Kirby? 


THE WITNESS: I hope I can get it back. 

MR. HITZ: Quarter of two? 

THE WITNESS: I will try to. 

MR. VAN ARKEL: I have no further questions. 

186 MR. HITZ: Your Honor, I might ask my next witness if he has the 

information I asked him for? If he does not I won’t call him. 

Mr. , have you got the information I asked you for? 

MR. HITZ: Your Honor, it is actually unnecessary for me at 
this time to offer in evidence two resolutions which I referred to in the 
indictment because Mr. Van Arkel has kindly offered them himself in my 
case, during my case. 

MR. VAN ARKEL: It seems a shame to let all that ribbon go to 

waste. 

MR. HITZ: I was thinking of that. So, lest we waste this ribbon, 

I will offer them in evidence, so they will be part of the record of my case. 
And they are Exhibits Twelve, would be the next number, and Thirteen. 

THE DEPUTY CLERK: Government’s Exhibits Numbers Twelve 
and Thirteen. 

MR. HITZ: Exhibit Number Twelve, Your Honor, is a very 
handsomely certified copy of the Resolution 189 of the 80th Congress, the 
Senate side. It is, I can assure you, the same as the copy you have. And 
Number Thirteen, is a similar certification of Senate Resolution Number 
40 of the 83rd Congress. May they be received? 

THE COURT: I assume you have no objection? 

MR. VAN ARKEL: If the Court please, my interest in saving 
187 this record is greater than my interest in saving ribbon and since there is 
no dispute about this matter I cannot see that they add a thing to the record 
and I would ask they be excluded. 

THE COURT: I think they should be admitted as part of the 
Government’s case. They will be received. 
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(Thereupon, Senate Resolution 189, 
80th Congress, certified copy was 
marked Government Exhibit No. 12 
and received in evideiice.) 

(Senate Resolution 40, [ certified copy 
83rd Congress was marked Govern- 
m ent Exhibit No. 13 hnd received 
in evidence.) 

MR. HITZ: Your Honor, I have here the three books that have 

I 

been testified about in this case written by Harvey O’ Connor 1 I am not 
going to burden the record or you with offering them in evidence. However, 

I 

I would like to offer so t. uch of them as relates to the date of publication 
only and it may be that Mr. Van Arkel and I can agree that ^ach book states 
that it was published on a certain day, in which event I won’t} have to offer 
even a page of the books. 

MR. VAN ARKEL: We will be glad to stipulate to th£t effect, if 

I 

the Court please. 

MR. HITZ: The book entitled, ’’The Astors” was copyrighted in 
1941 -- 1941 — and was received in the Copyright Office of the Library of 
188 Congress, I imagine it is, it is where I got them, anyway, c^n March 21, 
1941. Is that agreed, Mr. Van Arkel? 

MR. VAN ARKEL: Oh, yes. Could we also get the kame of the 

i 

publisher in the record ? 

MR. HITZ: Oh, yes. Alfred A. Knopf, New York. And the 
’’The Guggenheims” copyrighted 1937, first printing August} 1937, the 
publisher — I can’t read that. 

MR. VAN ARKEL: Covici Friede. A well-known nhme to literary 

i 

persons. 

MR. HITZ: Well, I knew you’d know. I do not see any stamp in 

I 

here as to when it was certified by the library, but I imagine it could get 
there by 1953. Do you see it, Mr. Van Arkel, from a literary standpoint, 
anywhere here? 

MR. VAN ARKEL: We are willing to stipulate that the book was 

I 

copyrighted, Your Honor, about the time it first appeared, j 
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THE COURT: That was 1936? 

MR. HTTZ: Published in 1937. And "The History of the Inter¬ 
national Oil Workers Union - CIO” copyrighted 1950, first printing July 
1950, by — printed by A. B. Hirschfield Press, Denver, Colorado, 
published by the Oil Workers International Union, CIO, Denver, Colorado. 
Likewise, 1950. This was received by the Copyright Office, it says here, 
in a stamp, August 21, 1950. 

189 Your Honor, I think with the exception of the material that we are 
going to get from the Information Service and also from the Library that 
I have nothing more to offer at this time. *** 

** ******* 

190 Thereupon 

ETHEL BONNER 

resumed the witness stand and, having been previously duly sworn, was 
further examined and testified as follows: 

FURTHER DIRECT EXAMINATION 

BY MR. HITZ: 

Q. Were you able to find your library cards on the books entitled 
M The Guggenheims" and ’’The Astors”? A. Yes, sir, I was. 

MR. HITZ: Will you mark that? 

THE DEPUTY CLERK: Government’s Exhibit Number Fourteen. 

(Thereupon, Government’s Exhibit 
No. 14 was marked for identifica¬ 
tion. ) 

MR. HITZ: And Fifteen. 

THE DEPUTY CLERK: Government’s Exhibit Number Fifteen. 

191 (Thereupon, Government’s Exhibit 

No. 15 was marked for identifica¬ 
tion. ) 

(Exhibits shown to Messrs Van Arkel and Boudin.) 
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i 

i 

i 

I 

i 

i 

BY MR. HITZ: 

Q. Are these library cards similar to the one that you testified 
about this morning concerning another book of Mr. O'Connor’s? 

A. Yes, sir. 

MR. HITZ: I offer Number Fourteen and Number Fifteen in evidence. 

MR. VAN ARKEL: No objection. 

THE COURT: They will be received. 

(Thereupon, Government Exhibits 
Nos. 14 and 15 were received in 
evidence.) 

BY MR. HITZ: 

I 

Q. Does Number Fourteen indicate that a book authored by Harvey 
O'Connor, entitled "The Guggenheims", was placed in the overseas 

libraries of the United States Information Service? A. Yes, it does. 

i 

Q. Does it indicate how many volumes were placed in the libraries? 
192 A. It does not indicate the number of volumes. It indicated the number 

i 

of locations where that book is. 

Q. Then if we turn it over can you determine what Ideations got 
the book? A. Yes. Number Nine is the code number for Melbourne; 
Eleven for Sydney; Thirteen, Johannesburg; Eighteen, Bombay; and 
Seventy-two, Casablanca. So there were five locations for the book 
"The Guggenheims." 

Q. Does this card indicate when those books were put in the over¬ 
seas libraries? A. Not the card in itself. But the fact that this card is 
circled with red numbers or with red circles, and that the card is circled 
around these numbers leads me to believe these books were placed in the 

i 

system prior to July 1953. Now the reason I say that is because the 
catalogue was re-done — as you might call it — or new inventories were 
sent in from all the individual posts about the time July 19§3. So when 
the order went from the agency to the individual posts to send in new 
inventories we immediately stopped posting on the reversal of this card, 
waiting the new inventory. So the fact these numbers are circled shows 
these books were in the system prior to July 1953. 
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Q. There is a stamp on the front of ’’The Guggenheims” card which 

193 says "Withdrawn”. Does that mean that the books were taken off of the 
shelves? A. Yes, it does. 

Q. And this card does not show when that happened, does it? A. No. 

Q. You have to relate this to some other document? A. That is 

right. 

Q. As to Government’s Number Fifteen, which is the book of 
Harvey O’Connor, ’The Astors”. Tell us in what locations that book was 
overseas. A. One was the code number for Mexico City; Seven for 
Palermo; Eight for Montiveideo; Nine, Melbourne; Thirteen Johannesburg; 
Eighteen, Bombay; and Thirty-four, Naples. 

Q. And your records also show that that book was withdrawn from 
the libraries? A. That is correct. 

Q. It has the stamp saying so? A. Saying so, that is correct. 

Q. For these two books do you have the purchase order similar to 
the purchase order for the Workers book we were talking about this 
morning? A. No, sir. In checking the purchase slip file there was no 
record there of either of those books being purchased by the agency. 

194 Q. From your knowledge of your keeping of the record would you 
be able to tell us whether that indicates that the books, "The Astors” 
and ’’The Guggenheims” were not acquired by purchase? A. That is 
correct, sir. I don’t think they were purchased by the agency otherwise 
purchase slips would be in the file. To the best of my knowledge when 
the system was set up for these overseas libraries many Army libraries 
were closing at the time and the Office of War Information had books which 
they donated to the Information Agency, which was then under the State 
Department, for use in their overseas libraries and that is where I think 
these books came from. 

Q. Donated rather than purchased? A. Than purchased, correct. 

Q. You are familiar with the ’’Airgrams ’’ that were going out 
from the State Department on the subject of these overseas books, are 
you not? A. That is correct. 
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Q. In fact you were given an information copy, were you not, of 
the "Airgrams" when they went out? A. I hadn’t received a!ny of the 

i 

first. The first ’’Airgram” I received was dated April 8, 1^55, I think. 

Q. Were you receiving any in 1954? A. No, sir. 

195 Q. As a result of instructions to withdraw the books from the shelves 

I 

and in compliance with those instructions did you ever receive any docu¬ 
ments or anything from those field libraries? A. Yes, sir! 

i 

Q. What were those records you received from them? A. They 
were three by five cards, the same size as the documents you are holding, 
which would have the author and the title and stating that this book was 
withdrawn from that post. 

Q. Did you retain that record? A. No. When we did withdraw the 
card we discarded it. 

Q. After you had put ’Withdrawn" on your master card? A. That 
is correct. 

MR. HITZ: Your witness, Mr. Van Arkel. 

MR. VAN ARKEL: No questions, Your Honor. 

THE COURT: You may step down. 

MR. HITZ: Thank you, very much. May we keep these or return 
them to you later and if you need we will have copies made for our use. 

(Witness excused.) j 

MR. HITZ: Mr. Kirby. 

i ' 

196 Thereupon 

BURTON KIRBY ! 

resumed the stand and, having been previously duly sworn, was further 
examined and testified as follows: 

FURTHER DIRECT EXAMINATION 

MR. HITZ: Mark this with the next number. ! 

THE DEPUTY CLERK: Government’s Exhibit Number Sixteen. 

(Thereupon, Government’s Exhibit 
No. 16 was marked fbr identifica¬ 
tion. ) 
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BY MR. HITZ: 

Q. Mr. Kirby, will you look at Government Sixteen for identifica¬ 
tion? Government Eleven which you brought over here this morning says: 
"Reference is made to USIACA 390, January 15, T 54. ” Do you have that? 

A. Yes, I have that. Q. All right. 

MR. HITZ: Will you mark that? I think we will change those 
numbers — may we do that, Your Honor? The last marked document 
was Sixteen. The point of time will come in a little later than the 
document which I am going to have marked, so may we mark Number 
Seventeen and mark the document I just gave the Clerk Number Sixteen? 

THE COURT: Yes. 

197 BY MR. HITZ: 

Q. So Sixteen then is CA 390? A. That is correct. 

Q. And Government Seventeen for identification. What is that? 

A. That is a message that was sent to some posts as a circular telegram 
Number 390, to other posts as circular "Airgram" 206. The texts are 
identical. 

Q. All right, sir. Now, the second paragraph of Number Eleven, 
which we had this morning, says: "To the list of names of persons 
coming within the meaning of paragraph 3c of the Departments CA-206 
of July 15, ’53, there should be added the following. " Now, is Number 
Seventeen CA-206? A. Absolutely. 

Q. So we have, now, both the reference documents from the morning 
document, Number Eleven? A. That is correct. 

(Documents handed to Messrs. Van Arkel and Boudin for examination.) 
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MR. HITZ: Will Your Honor pardon me while I read this? (Pause.) 

198 Your Honor, you will recall that Government Eleven this morning 

which was the order to the field libraries to withdraw the books of Harvey 
O f Connor, made reference to two earlier documents which the Government 
did not produce. That was because we felt it did not have anything to do 
with this particular case, and referred to other persons and things. 

The fact that these other documents were referred to in Government 
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Number Eleven caused Mr. Van Arkel to request the Government to have 
them brought in after lunch. I now have them. I don't think, now that I 

i 

have them in hand, that they any more pertain to the case thah I did when 
I did not bring them in this morning; so I am not going to offer them in the 
Government's case. They are here for Mr. Van Arkel, if he cares to 
offer them. 

THE COURT: Very well. ^ 

MR. HITZ: The Government has no further questions of Mr. Kirby. 

j 

MR. VAN ARKEL: If you please, may that document be marked for 
identification and be made part of my case when we get to it? 

MR. HITZ: I object to that. I object to Number Sixteen because 
Number Sixteen is not material to the case. It is — 

MR. VAN ARKEL: I am not offering — 

i 

MR. HITZ: I am sorry. j 

MR. VAN ARKEL: I am asking they be identified. 

I 

199 MR. HITZ: They have already been marked. They axfe Government's 

exhibits, it is true, for identification. Do you want them marked Defend¬ 
ant's for identification? j A=> 

MR. VAN ARKEL: Defendant's for identification and then we will 
introduce them for part of our case. 

MR. HITZ: Will the record be made to show that Government — 

THE DEPUTY CLERK: Mark them both Government i- 
MR. HITZ: Why don't you — with the Court's permission — mark 
your master list of exhibits that the Government withdraws the exhibit 
from the category of being a Government identification exhibit and then 
you can note somehow they become Defendant's number such-and-such. 

Is that agreeable to the Court? 

THE COURT: Yes. 

MR. VAN ARKEL: It is agreeable to us. 

s 

THE DEPUTY CLERK: Sixteen and Seventeen withdrawn. 

MR. HITZ: Withdrawn by the Government from identification 
category. 

i 

i 

i 
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THE DEPUTY CLERK: Government’s Exhibit Number Sixteen is 

withdrawn and becomes Defendant’s Exhibit Number Five for identification. 

(Thereupon, Government Exhibit 
No. 16 for identification was with¬ 
drawn and marked Defendant’s 
Exhibit No. 5 for identification.) 

200 THE DEPTY CLERK: Government’s Exhibit Number Seventeen is 

withdrawn and becomes Defendant’s Exhibit Number Six for identification. 

(Thereupon, Government Exhibit 
No. 17 for identification was with¬ 
drawn and marked Defendant's 
Exhibit No. 6 for identification.) 

MR. VAN ARKEL: I have no questions. 

* * * * * * * * 

201 ETHEL BONNER 

resumed the witness stand, and having been previously duly sworn, was 
further examined and testified as follows: 

FURTHER DIRECT EXAMINATION 
MR. HITZ: Your Honor, Mrs. Bonner has received a message 
directed to Mr. Kirby which contains some information which I think would 
be material to our case. I may say it is on the subject matter she could 
not give evidence on when she last testified. She did not know something 
and she then testified that she believed those circles indicated that the date 
of withdrawal of the last two books was prior to July 1954 — July 1953. 

And I think now she can give more definite information on that subject. 

BY MR. HITZ: 

Q. I will pose the question and do not answer until the Court has a 
chance to rule on it. By the way, has your recollection been refreshed by 
the message that you have received here with reference to the date of the 
order to change the inventory system or to abide by a new inventory that 
would then be made up? A. Yes, sir. 

202 Q. You are refreshed on that subject. I believe you stated that the 
reason that you could put an estimated date upon the red circles which 
accompanied the code numbers of locations of libraries which appeared 
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on the backs of the master cards for "The Astors" and "The Guggenheims" 
books was that a time came in 1953 when a new inventory was to come 
from the field and that after that order for the new inventory} to be made 
up and sent in to you after that time you did not make those Circles, so 

i 

that the circles pre-dated the instructions from the State Department to 
make that inventory. Do you now have the date of the instruction to make 
the new inventory? 

MR. HITZ: Is there any objection, Mr. Van Arkel? | 

MR. VAN ARKEL: Just that I am confused, I guess, ISTour Honor. 

No, I have no objection. 

BY MR. HITZ: 

Q. The date of the new inventory. A. The date of the new inventory 
was June 30, 1953. 

Q. I see. So that your testimony now would be that those cirlces 
indicating the presence of those books on the field library shelves, their 
presence would have been there prior to June 30? A. Thai is correct. 

i 

MR. HITZ: Thank you, Your Honor. No further questions of 
Mrs. Bonner. Do you have any? 

MR. VAN ARKEL: No. 

203 MR. HITZ: Thank you. j 

(Witness excused.) 

MR. HITZ: May she be excused, and Mr. Kirby be excused? 

THE COURT: Yes. 

I 

* * * * * * j * 

204 MR. HITZ: * * * I now would like the Court to permit me to offer 

i 

so much of the attachment to the citation as comprises the jreturn of the 
marshal which will show the date of service upon the defendant of a 
subpoena. And that will be found on Page Two of the reporjt of the 
committee. And it states that the subpoena was served upqn Harvey 
O’Connor on July 10, 1953, at Little Compton, Rhode Islan!d. 

MR. VAN ARKEL: Is there any contention he did not; respond to 
the subpoena, Mr. Hitz, ? 


205 
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MR. HITZ: No, there is not. 

THE COURT: Do you have any objection to this? 

MR. VAN ARKEL: None at all, Your Honor. I am perfectly willing 
to stipulate he was subpoenaed on July 10 and appeared on July 14. 

THE COURT: Very well. It will be received. 

(Thereupon, portions of Government 
Exhibit No. 5 for identification were 
received in evidence.) 

MR. HITZ: Your Honor, the Government rests its case. 

MR. VAN ARKEL: If it please the Court, I now move for a directed 
verdict of acquittal on the following grounds. One, that the indictment is 
defective in that it fails to allege that the defendants refusal to answer the 
question asked of him was wilfull. Secondly, on the ground the indictment 
is defective in failing to set forth the authority under which the committee 
purported to act. Third, the indictment is defective in failing to set forth 
the question under '’Inquiry” at the time the defendant was asked the 
question. Fourth, on the ground that the Government has failed to establish 
that the question was pertinent to any question under inquiry at that time. 
Fifth, that the Government has failed to establish that the committee had 
206 authority to conduct the investigation which it was then purported to conduct. 
Sixth, on the ground that there has been no rational connection between the 
asserted purpose of the inquiry and the question which was asked of the 
defendant. Seventh, on the ground that the question was in any event too 
vague to be pertinent to any matter properly under inquiry. And lastly, 
that the question, as phrased, and under the circumstances, invaded the 
rights of the defendant under the First Amendment to the United States 
Constitution. 

MR. HITZ: Your Honor, in as much as the defense put in some 
exhibits in the time period of the Government’s case, according to the 
authorities, makes unavailble to them at this time a motion for judgment 
of acquittal and the motion, I understand, under the authorities, can be 
made next only at the conclusion of the Defendant’s case. 

We ask the Court to invoke that rule at this time and not to entertain 
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the motion to acquit until after the Defendants case is closed. 

THE COURT: I will reserve ruling on your motion, and also on the 
objection made by the Government, until the close of the Defendant's case. 
Do you want a recess? 

MR. BOUDIN: I think not. Mr. O'Connor. 

Thereupon 

HARVEY 0"CONNOR 

the defendant, was called as a witness in his own behalf, ancl, having 
been first duly sworn, was examined and testified as follows^ 


DIRECT EXAMINATION 

i 

I 

BY MR. BOUDIN: j 

Q. Mr. O'Connor, you are the defendant in this case? A. Yes, sir. 

Q. When and where were you born? A. I was born in Minneapolis, 

i 

Minnesota, March 29, 1897. 

Q. Would you indicate to the Court — I am sorry. I withdraw that. 
Will you state your occupation. A. Writer. 

Q. Would you indicate to the Court the names of each book you have 
written,and the date of publication? A. Mellon's Millions, {published in 
1933; Steel Dictator, published in 1935 — 

MR. HITZ: Will you call them more slowly, please. 

THE COURT: Go a little more slowly. I 

THE WITNESS: The Guggenheims, 1937; The Astors, 1941; Civil 
Liberties in Illinois, about 1943; The History of the Oil Workers 
International Union, 1950; The Empire of Oil, which is being published 
this month. Price five dollars. 

208 BY MR. BOUDIN: j 

Q. Who is the publisher of Civil Liberties in Illinois? A. The 
Chicago branch of the American Civil Liberties Union. 

Q. In each of the cases of the books mentioned by yoii do you have 
anything to do with the sale or distribution of the book? A.| No. That is 
the publisher's responsibility. 

I 

Q. And that was the responsibility actually carried out by the 
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publisher in each of those cases? A. Certainly. 

Q. At the time of your testimony before the committee, which is 
the subject of today’s proceedings, did you have any personal knowledge 
as to whether any of your books had been purchased by the United States 
Government, either for use in the overseas libraries or for any other 
purposes? A. I had no information whatsoever about possible purchase 
by the Government for use in the overseas libraries. There may have 
been purchases made for the Library of Congress I don’t know about. 

Q. But you, yourself, had no knowledge with respect to such 
purchases? A. None whatsoever. 

Q. At the time of your testimony before the committee did you have 
any personal knowledge as to whether any of your books were even in those 

209 libraries, whether by sale, purchase, gift, or otherwise? A. I had no 
information whatsoever about that. 

Q. There has been testimony here today by Senator McCarthy — 
or rather yesterday — as to a resolution or minute or action by the 
predecessor of the Government Operation Committee, the Committee on 
Expenditures in the Executive Department, with respect to the jurisdiction 
of one of its sub-committees and Senator McCarthy testified specifically 
with respect to such action having been taken on February 26, 1948. I 
now ask you whether you were advised by the committee, or by the sub¬ 
committee, or by anyone else, of the existence of any such resolution, 
minute, or action? A. No. 

Q. I ask you again whether you were advised by the committee, the 
sub-committee, or anyone else at the time of your testimony of any alloca¬ 
tion of power, actual or implied, that was said to have been made by the 
main committee — the Committee on Government Operations — to the 
Permanent Sub-Committee on Investigations? A. No. 

Q. Did you, to your knowledge, ever receive any royalty from the 
sale of any of your books to the United States Government? A. Not to 

210 my knowledge. 

Q. When was the last royalty received by you from the sale of any 
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of your books? A. About the year 1943 — 1943. From the "Astors" 
books. 

Q. Specifically, with respect to the Oil Workers bookj concerning 
which there was testimony this morning, namely, the History of the Oil 
Workers Union, I would ask you, first, that book was, of cokrse, 
published by the union? A. Published by the union. 

Q. It was published in the year 1950? A. Correct. 

Q. There has been some testimony here, I think, witp respect to 
its acquisition by the overseas libraries in the year 1951. May I ask you, 
specifically, with respect to that book whether you received any royalty 

i 

as a result of the sale of that book to the United States Government? 

A. None whatsoever. 

Q. With respect to that book, again, may I ask whether you received 
any royalty as a result of its sale to anyone? A. No. 

Q. Without indicating the dollar amount, will you sta{e the contract¬ 
ual relationship you had with respect to the right and sale of that book? 

211 A. I had an agreement with the Oil Workers International iWon covering 

expenses and payment for the book before it was written. But there was 

j 

no royalty condition. 

Q. And the payment to you of the expenses and of any fee that 
might have been involved was made, of course, before the publication of 
the book? A. Certainly. 

[ 

Q. And it was certainly made before the purchase of the book — if 
the book indeed was purchased — as alleged, in the year 1$51? A. So 
far as I know. 

Q. Have you ever been in the employ of the United States Govern¬ 
ment? A. Never. J 

i 

Q. Have you ever entered into any contract with the United States 
Government either for the sale or delivery of your books or for any other 
reasons, so far as you can recall? A. Not so far as I kno^v. 

Q. Excuse me. (Pause). Now, will you tell the Coijrt why you 
testified as you did before the McCarthy Committee? A. Ifes. I had 
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publisher in each of those cases? A. Certainly. 

Q. At the time of your testimony before the committee, which is 
the subject of today’s proceedings, did you have any personal knowledge 
as to whether any of your books had been purchased by the United States 
Government, either for use in the overseas libraries or for any other 
purposes? A. I had no information whatsoever about possible purchase 
by the Government for use in the overseas libraries. There may have 
been purchases made for the Library of Congress I don’t know about. 

Q. But you, yourself, had no knowledge with respect to such 
purchases? A. None whatsoever. 

Q. At the time of your testimony before the committee did you have 
any personal knowledge as to whether any of your books were even in those 

209 libraries, whether by sale, purchase, gift, or otherwise? A. I had no 
information whatsoever about that. 

Q. There has been testimony here today by Senator McCarthy — 
or rather yesterday — as to a resolution or minute or action by the 
predecessor of the Government Operation Committee, the Committee on 
Expenditures in the Executive Department, with respect to the jurisdiction 
of one of its sub-committees and Senator McCarthy testified specifically 
with respect to such action having been taken on February 26, 1948. I 
now ask you whether you were advised by the committee, or by the sub¬ 
committee, or by anyone else, of the existence of any such resolution, 
minute, or action? A. No. 

Q. I ask you again whether you were advised by the committee, the 
sub-committee, or anyone else at the time of your testimony of any alloca¬ 
tion of power, actual or implied, that was said to have been made by the 
main committee — the Committee on Government Operations — to the 
Permanent Sub-Committee on Investigations? A. No. 

Q. Did you, to your knowledge, ever receive any royalty from the 
sale of any of your books to the United States Government? A. Not to 

210 my knowledge. 

Q. When was the last royalty received by you from the sale of any 
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of your books? A. About the year 1943 -- 1943. From the rAstors” 
books. 

Q. Specifically, with respect to the Oil Workers book^ concerning 
which there was testimony this morning, namely, the Histor^ of the Oil 
Workers Union, I would ask you, first, that book was, of course, 
published by the union? A. Published by the union. 

Q. It was published in the year 1950? A. Correct. 

Q. There has been some testimony here, I think, witH respect to 
its acquisition by the overseas libraries in the year 1951. May I ask you, 

i 

specifically, with respect to that book whether you received any royalty 
as a result of the sale of that book to the United States Government? 

I 

i 

A. None whatsoever. 

Q. With respect to that book, again, may I ask whether you received 
any royalty as a result of its sale to anyone? A. No. 

i 

Q. Without indicating the dollar amount, will you state the contract¬ 
ual relationship you had with respect to the right and sale of that book? 

211 A. I had an agreement with the Oil Workers International Union covering 
expenses and payment for the book before it was written. But there was 
no royalty condition. 

Q. And the payment to you of the expenses and of any fee that 
might have been involved was made, of course, before the publication of 
the book? A. Certainly. 

Q. And it was certainly made before the purchase of the book — if 
the book indeed was purchased — as alleged, in the year 1951? A. So 
far as I know. 

Q. Have you ever been in the employ of the United States Govern¬ 
ment? A. Never. 

Q. Have you ever entered into any contract with the ^Jnited States 
Government either for the sale or delivery of your books op for any other 
reasons, so far as you can recall? A. Not so far as I know. 

Q. Excuse me. (Pause). Now, will you tell the Court why you 
testified as you did before the McCarthy Committee? A. Yes. I had 
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been reading in the press reports of the activities of the Permanent 
Sub-Committee on Investigations with growing concern because I consider¬ 
ed that these were depredations upon the liberties of the citizen. When I 

212 was summoned to Washington — much to my own surprise — I had decided 
that it was time for me, within whatever limited means that I had, to do 
what I could to call a halt to what I considered to be an invasion of the 
basic freedoms of the citizen. 

However, when I left home for Washington, I left with full determin¬ 
ation to cooperate with the committee in whatever way I could in response 
to the information that I had been given as to the purpose of my being 
summoned to Washington — and, that, I was told, was to give information 
regarding the presence of my books in overseas libraries. That is what 
I was informed by an agent of the Permanent Sub-Committee. 

Inasmuch as I had no personal knowledge at that time of my books 
in the overseas libraries, obviously I had very little to offer the committee 
and indeed no information whatsoever along the line they had indicated 
they sought information. When I came to Washington in the hearing room 
I soon found they were not in the least concerned about my knowledge of 
the presence of my book in overseas libraries. They were interested in 
but one question, namely, my political affiliations — or lack of them — 
and I declined to answer this on several grounds. 

The first was, that I felt that the Committee on Government 
Operations, Fiscal and Budgetary Committee, certainly had no reason to 

i 

roam in the realm of ideas, beliefs, and political opinions and affiliations 
and even less so this so-called Permanent Sub-Committee. I could find 

213 at that time absolutely no shred of reason for them inquiring into my 
political beliefs. I doubted very much that Congress itself had the power 
to set up any committee that would pry into my own beliefs as a citizen 
and voter. Of course I relied in this on the very plain words of the First 
Amendment of the American Constitution with its provisos in regard to 
freedom of thought, belief, and press, and so on. 

I felt a very special responsibility as a writer — writers have no 
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special privileges in such matters, but they do have special responsibilities, 
I think, in guarding the freedom of the press. If writers won'jt help to guard 
and protect freedom of the press who can be expected to do scJ? So when I 
was summoned to Washington I felt that extra special responsibility in 

I 

addition to those any citizen would have to protect the privacy) of his 

i 

political opinions and beliefs and associations. 

I came to Washington fully prepared to cooperate with the committee 
in any of its lawful inquiries, but I found nothing that I consider to be 
pertinent to any information that I had. And therefore I declined at that 

i 

time to answer questions that were levelled at me. 

j 

However, I want to say and make it very plain I have no contempt 
for Congress nor any of its committees, engaged in their lawful activities. 

214 To the contrary, I believe it is the duty of the citizen to cooperate and give 
all the respect due to Congress and to its committees and foil my part I 
have always held to that position and intend to maintain that position. 

MR. BOUDIN: Thank you. Your witness. 

i 

THE COURT: Mr. Hitz, have you any idea how long y<|ur cross 

examination will take? I 

I 

MR. HITZ: I do not think it will be long; maybe five o^ ten minutes. 
THE COURT: Go ahead. 

CROSS EXAMINATION 
BY MR. HITZ: 

Q. Mr. O’Connor, you say that you did not feel that tkfe Committee 
on Investigations — the McCarthy Sub-Committee — had any authority to 
roam in the realm of ideas and that that is the reason you did not answer 
the question. Do I understand your testimony correctly? AJ I believe I 
said that. i 

Q. Did you feel that any committee could inquire into whether or 
not you were a member of the Communist Party at any time? A. I believe 
I indicated in my last answer that I believe no governmental body has the 
power to inquire into my political convictions. 

215 Q. I see. A. That is the matter of the individual conscience of the 
citizen and when a governmental authority presumes to inquire into political 
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opinions of citizens they are trying to subvert the very basis of democracy— 
a totalitarian concept. 

Q. Mr. O’Connor, my question was: Did you feel that any 
committee of Congress could inquire whether you were a member of the 
Communist conspiracy. The subject matter of my question is Communist 
conspiracy, not political affiliations. Your answer had to do with political 
affiliations. Will you answer my question? Do you think any committee 
of Congress had the right to ask whether you had ever been a member of 
the Communist conspiracy? 

MR. BOUDIN: Excuse me. I think the counsel should be required 
to define what he means by a term that is susceptible of many definitions. 

We heard it used in the Congressional committee hearings and elswhere, 
but I think when counsel as prosecutor here asks a 'question using the 
words ’’Communist conspiracy” he owes it to us to state what he means. 

I object to the question at this point merely as a matter of form — a very 
substantial matter of form. 

MR. HITZ: The objection is that Mr. Boudin cannot understand the 
question. That is immaterial. If the witness cannot understand the 
question I think he shoiid say so. 

216 MR. BOUDIN: A lawyer has a right to object if a question is so 

vague or susceptible of so many meanings it is not fair to ask any witness 
a question. The witness is not the test of whether or not the question is 
fair. 

THE COURT: Objection overruled. 

BY MR. HITZ: 

Q. Do you understand the question, Mr. O'Connor? A. No, sir. 

Q. I will repeat it. When you testified on July 14, 1953, before the 
McCarthy Sub-Committee, did you feel that no committee at all of Congress 
had the right to inquire of you whether you had ever been a member of the 
Communist conspiracy? A. I still don’t understand the question. I found 
it impossible to answer. 

Q. I will change the question but will come back to it, sir. At that 
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time did you feel that any committee of Congress had the right to inquire 
whether you had ever been a member of the Communist Party? A. I felt 
that no governmental body — no congressional committee — had that power. 

Q. So that you would, on that day, have answered to no committee, 
correct? 

MR. BOUDIN: Objection. I did not mind the witness being asked 
what his views were, but to ask now the hypothetical questions as to what 

217 he would have done on a certain day if another committee had put a different 

i 

question to the witness, I think that is going too far. 

THE COURT: I think it is proper cross examination. 

BY MR. HITZ: 

Q. Do you understand the question? A. Will you re-state it, please? 
Q. When you testified before the McCarthy Committee on July 14, 
1953, on that occasion and in that period of your life would you have answer¬ 
ed to any committee of Congress whether or not you had been a member of 
the Communist Party? A. No, sir. 

i 

Q. You would not. So that whether the authority of the so-called 
McCarthy Sub-Committee extended into the realm of ideas or not made no 
difference in your determination not to answer a Communist Party member¬ 
ship? 

MR. BOUDIN: Objection. | 

THE COURT: Overruled. 

THE WITNESS: Isn't that the same question as the previous one? 

Still the same answer. 

BY MR. HITZ: 

Q. Well, it is a different question. A. How so? 

MR. BOUDIN: Could we have the question repeated. I am the one 
who cannot follow it now. 

218 (Question read by the reporter.) 

THE WITNESS: I don’t understand that question, sir. I Irrespective 
of what, Mr. Hitz? j 

THE COURT: Perhaps — 

I 

j 

i 
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BY MR. HITZ: 

Q. I better re-phrase the question. Mr. O’Connor, you have said 
you would not answer any question directed by any committee that elicited 
the answer from you as to whether or not you had ever been a member of 
the Communist Party. You have said you would not tell any committee 
the answer to that question. A. I believe so, yes. 

Q. You have testified on direct examination, as I understood it; 
that you would not tell the McCarthy Committee that for the reason which 
you made up and determined in your own mind in New York — or in Rhode 
Island - - before you came there, the committee was roaming around too 
much in the realm of ideas? A. I believe I didn’t confine my objection 
just to that one point, did I? I just stated several points. That was one 
of them. 

Q. You would not answer that question to any committee? Now, do 
you know what a conspiracy is? A. It is a very vague term and I admit 
I don't know. 

219 Q. Have you ever used it? A. I don't believe so. 

Q. Have you ever indicated the Mellons and Astors and Guggenheims 
and oil monopolists, and the rest of them, were not conspiracies against 
anybody? A. No, sir. I wouldn’t use words like that. 

Q. Are you sure about that? A. So far as I know. 

Q. Have you ever used the term? A. I suppose I have used the 
term in discussing things. 

Q. Did you ever know what it meant? A. I have never used — as 
an epithet. 

Q. As an epithet. Have you ever used it to mean an agreement to 
do something? A. It is possible. 

Q. Have you ever used it in the sense of agreement to do something 
illegal? A. I don’t recall. I don’t recall using it that way. It is possible. 

Q. That is the connotation of the word, is it not? A. One of the 
connotations, I believe. 

Q. Don’t you know what the Communist conspiracy means? 
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A. No, I don’t. I have read a good deal about it and read so much 
conflicting — so many conflicting opinions — I think it is a [very foggy 
idea. 

MR. BOUDIN: Excuse me a minute. Could I have that answer 

220 repeated. I did not hear it. 

(Answer read by the reporter.) 

BY MR. HITZ: 

I 

Q. Mr. O’Connor, did you understand any better on J^ily 14, 1953, 
that you do know? A. No. 

Q. Why didn’t you ask Senator McCarthy what he meaiit by the use 
of the word? A. Because the Senator was really not trying to find out, 
merely trying to blacken my name; ruin my reputation. Was I supposed 
to cooperate with him? 

Q. Did he tell you at that time he was aware of sworn'testimony 
given by one Gitloe before another branch of the Congress of the United 
States that you were a member of the Communist Party in 1^39? Did 
Senator McCarthy say that to you? A. No. 

MR. BOUDIN: May I make an observation? Your Hoiior, with all 
due deference to counsel, counsel has read the transcript of the hearing 
and in fact put it into evidence. He knows Senator McCarthy did not make 
that statement to the witness. Therefore, I submit it is highly improper 
for him to do what Senator McCarthy tried to do this morniijg. With that 
observation I have no further comments to make. 

MR. HITZ: Mr. O’Connor just testified the Senator tipied to 
blacken him. 

i 

221 MR. BOUDIN: So he did. 

THE COURT: Gentlemen, let us proceed in an orderly way. You 
may proceed, Mr. Hitz. 

MR. HITZ: May he answer the question? 

i 

THE COURT: Did you answer? 

THE WITNESS: No. 
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BY MR. HITZ: 

Q. What do you mean when you say he was trying to blacken you? 

A. The activities of the Permanent Sub-Committee, which had summoned 
many writers before it, had that purpose. It was the very same purpose, 

I had been called there for. 

Q. What did Senator McCarthy say to you at that hearing that 
indicated to you that he was trying to blacken you? A. I would say that 
the whole purpose of the Permanent Sub-Committee had been to that effect. 
I had been reading the newspapers. It didn’t just start with the morning 
I was before Senator McCarthy. I had been reading about his efforts 
before that. 

Q. Yes, sir. My question was what did he say when you got there 
on July 14 indicating he was trying to blacken you? A. The mere fact 
they summoned me there was sufficient. That was his purpose. It was 
generally understood that was the purpose of being summoned before that 
222 committee. That was the only purpose. He was not trying to elicit 
information from me — as I had been informed — about my knowledge 
about the presence of my book in overseas libraries, although I was told 
that was the purpose of my coming to Washington. He never once referred 
to it in questions. 

MR. HITZ: Your Honor, my question was what did they say. I move 
that answer be stricken from this record. He did not answer and did not 
attempt to answer. 

MR. BOUDIN: I object. 

THE COURT: Overruled. 

BY MR. HITZ: 

Q. Mr. O’Connor, will you please now try to tell me what he said 
that indicated to you he was trying to blacken you when you were before 
his committee. A. He asked me questions which I thought were insulting 
and degrading. 

Q. He asked you the question whether or not you were a member of 
the Communist conspiracy when you wrote the books — A. Exactly. 
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Q. I am sorry, I have not finished. Was that one of the questions 
you thought was an endeavor to blacken you ? A. Exactly, sir. He had 

I 

no legitimate — 

MR. BOUDIN: I think the witness wanted to finish his |— 

THE COURT: Did you finish? 

223 THE WITNESS: He had no legitimate purpose in asking me that 

T 

question . If he wanted to know whether I a was a member of the Communist 
Party he could have asked the F. B. I. and found out. He didii’t have to 
ask me. 

BY MR. HITZ: 

i 

Q. You have said you did not think that that congressibnal committee— 
or any other one — could ask you the question whether you l|ad ever been 
a member of the Communist Party because you feel it would! violate your 
First Amendment rights; is that right, sir? A. I believe tHat is correct. 

Q. And Congress cannot do that? A. I would assume that is 
correct. 

Q. Mr. O'Connor, you are now in a court of law. Yo^i are a 
witness. You are a witness in your own behalf. Your credibility is at 
stake. It is a proper question for me to ask you have you eyer been a 
member of the Communist Party. Do you care to answer? A. I do not 
think it is a proper question for you to ask. 

MR. HITZ: I submit it goes to his credibility. 

THE COURT: Do you want to be heard? 

MR. BOUDIN: I am going to leave this to the witness. If the witness 
has anything to say to Your Honor on the subject ht> can say [it. I will not 
raise a formal objection. I do not happen to think it is material or relevant, 
224 but I think the purpose is so clearly improper I must refraii|i from objecting. 

THE WITNESS: Your Honor, I was asked a similar question before 
a congressional committee and as a matter of principle I decline to answer. 

I consider the question quite as improper here as anywhere'else. 

When public officials presume to inquire into the political opinions 
of citizens freedom is dead in this country. And for that reason I would 
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take the same stand on principle here as I did before the congressional 
committee. However, if the Court feels that I must answer that question 
under duress to my public humiliation as a citizen and voter I will answer 
it. 

MR. HITZ: Might I ask the witness a question or two before we 
proceed further with that last question, Your Honor? 

THE COURT: Yes. 

BY MR. HITZ: 

Q. Are you refusing now to answer the question on the basis of the 
First Amendment or Fifth Amendment — self-incrimination clause? 

A. I believe I just indicated I was not refusing to answer the question. 

I was deferring to the opinion of the Court. 

THE COURT: It is my understanding you are not refusing to answer 
on either ground if the Court directs you to answer? 

225 THE WITNESS: Correct. 

THE COURT: Mr. Hitz, what is the relevance of the question? 

MR. HITZ: I think it goes to his credibility as a witness in his 
own behalf. 

THE COURT: I do not think so. I woiit force an answer. 

BY MR. HITZ: 

Q. Mr. O'Connor, you have been — well, let’s get back to the 
hearing of July 14. You have stated to me that there was one question — 
which you thought was insulting — asked by Senator McCarthy and that 
was, I presume, the question of whether you were a member of the 
Communist conspiracy when you wrote the books. Do you understand 
what the word "conspiracy" meant when he used it then? A. When I used 
it? 

Q. When he used it. A. No, sir, I haven’t the slightest concept 
of what is in the Senator’s mind when he uses that term. 

Q. Did you understand the meaning of it? A. No. I have told you 
I didn’t understand what the term means as used by Senator McCarthy. 

Q. In what fashion did it tend to blacken? A. It was an effort to 
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blacken my name. The very use of epithets. 

226 Q. A word you don’t know the meaning of? A. I have no idea of the 
meaning of it. All I know it is a dirty word used by McCarthy and I don’t 
think terms of that kind are subject to exact definition. They jare merely 
epithets thrown around. 

Q. You stated to your counsel you do not know why you were being 
called before the Sub-Committee. A. No, sir. I don’t belieVe I said that. 

i 

Q. You do not know the purpose? A. I don’t believe I isaid that. 

Q. You did not. Did you know what they were questioning about? 

A. I know what I was informed. 

Q. Who informed ypu? A. A voice over a telephone which identified 
itself as an agent of the committee told me that inasmuch as books of mine 
had been discovered in overseas libraries therefore the comipittee wanted 
to question me about my knowledge of their presence there. That is — so 
I had that information — put it that way — as to what the committee wanted 
to know. 

Q. You knew the inquiry had to do with the overseas libraries, didn’t you? 
A. Yes. | 

Q. Had to do with books that they put on the shelves? A. Certainly. 

227 Q. And you knew you were — you were an author of the books, of 
course. A. Well -- 

Q. And you just did not know that they were going to ask you about 
your books on the shelves, is that the gap that you did not haye clear? 

A. Sir, I have tried to explain it several times. This telephone voice — 
which represented itself to be an agent of the committee — informed me 
that copies of my book had been discovered in overseas libraries and they 
wanted to question me about my information as to their presence in those 
libraries. 

Q. So you knew just exactly what the committee was asking you, 
didn’t you? A. No, sir, I didn’t, because it turned out the (jommittee 
wasn’t a bit interested in that when I actually appeared. They never asked 
me. All they were interested in was inquiring into political 


affiliations. 


Q. They did not ask you a question — any question at all, did they, 
which was unrelated to your books, self-identifying questions, isn’t that 
so? A. I would think that the answer is evident. I mean -- 

Q. It is also "yes”, is it not? 

MR. BOUDIN: Please do not interrupt the witness. 

THE WITNESS: That is, I don't see any sense to your question. 

228 BY MR. HITZ: 

Q. I am sorry I interrupted, but your answer is ”yes", is it not? 

MR. BOUDIN: Could we have the question repeated so we know 
what answer is to what question? 

MR. HITZ: I think it might be quicker if I frame it again. 

BY MR. HITZ: 

Q. Is it not true outside of identifying questions Senator McCarthy 
asked you no question unrelated to your books? A. I didn’t see the 
relevance of the question to my books at all. 

Q. It is related to your membership in the Communist conspiracy 
at the time of the writing of the books? A. Apparently that is what he 
was interested in. He wasn’t interested in the books at all. 

Q. Is there no connection between your books and Communist 
conspiracy in that question? A. My misfortune was I had written books 
and was on the stand before the McCarthy Committee. If I hadn't written 
books I wouldn’t be there. 

Q. Mr. O’Connor, are you now aware that you have been publicly 
accused of having been a member of the Communist Party? You are now 
229 at this time of the afternoon aware of such an accusation, are you not? 

MR. BOUDIN: If Your Honor please, Your Honor made a ruling 
before, though I raised no objection to it, and Mr. Hitz is engaged now 
in interrogation which is repetition of the question Your Honor ruled on. 

THE COURT: I do not think it is the same question. 

MR. BOUDIN: I submit there can be no legitimate purpose as far 
as the issues of this case are concerned about Mr. O'Connor; if he knows 
about accusations Senator McCarthy slipped in under cross-examnation 
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which are purely hearsay. I submit that is not the kind of accusation which 

I 

a defendant or witness in a criminal case does not have to be Subjected to. 
It certainly — that is relevant to the issues as to whether or hot there was 
contempt before the McCarthy Committee two years ago. 

THE COURT: I will overrule the objection. 

BY MR. HITZ: 

Q. You are aware of such accusation having been made against you. 
Are you not, this afternoon, aware of it? A. Certainly. 

Q. Your counsel Mr. Van Arkel stated sometime earlier in this 
trial — and I think today -- that it is well known that you have publicly 
denied ever having been a member of the Communist Party—and I do not 

230 recall in what connection Mr. Van Arkel said it. Have you ^o publicly 

denied it? j 

MR. BOUDIN: If Your Honor please, I object on the sajme grounds. 
THE COURT: I think that is a proper question. 

BY MR. HITZ: j 

Q. Have you so publicly denied Communist Party membership? 

A. Certainly. | 

Q. Can you tell us what year that was that you denied ijt? A. I 
denied — I — pardon me — what is your question again? 

Q. My question is: In what year did you make a publicj denial of 
Communist Party membership? A. Year? 1953. 

Q. Any other year? A. I never was asked it before. 

Q. Iam asking it now. Are you prepared to say it unc^er oath? 

MR. BOUDIN: Could I — in fairness to the witness — who happens 
to be the defendant here — I point out to Your Honor that is the same -- 
THE COURT: I think that is the same question. I will |not require 
you to answer. 

I 

MR. HITZ: My earlier question was related abstractly, you might 

231 say, to credibility. I am relating now to a statement made iJi this trial 
before the Court by his counsel. I forget in what connection.; This man 
had publicly denied in — 
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THE COURT: He has answered he has publicly denied it, and in 1953. 

MR. HITZ: And so I do not violate the Court’s ruling -- 

THE COURT: I will sustain the objection. 

BY MR. HITZ: Q. Mr. O’Connor, you had your lawyer, Mr. Boudin, 
present at the hearing of the sub-committee in July of 1953, did you not, 
sir? A. Yes, sir. 

Q. You consulted with him during the hearing, did you not? A. Yes. 

Q. Did you consult with him after the question that you are charged 
with refusing to answer was asked? A. In one connection, I did. I had 
been saying ”no” to the Senator in so many different ways and the Senator 
had apparently refused to accept my answer that I did consult with my 
attorney to find out how I could say, in the English language, satisfactory 
to Senator McCarthy, that I refused to answer his question. 

Q. I see. Now, I do not want you to understand I am in any way 
critical of you for making a consultation with your lawyer. Of course no 
232 lawyer would say such a thing. However, I just want to have it 
straight for this record here that you had an opportunity to consult with 
your lawyer on the general question of the advisability of answering the 
question. You had that opportunity? A. I never consulted with my attor¬ 
ney on that particular question. 

Q. You had the opportunity? 

MR. BOUDIN: I do not think I heard the witness’ answer. 

BY MR. HITZ: 

Q. You had the opportunity? A. I had the opportunity, but I did 
not consult with my lawyer on this question. 

Q. I beg your pardon? A. I did not consult with my lawyer on that 
question. 

Q. Why didn’t you? A. Because I didn’t need -- an American citizen 
doesn’t need to consult with a lawyer to his rights. That is the individual 
responsibility of the citizen with his conscience. 

Q. You received your subpoena on the 15th of July, four days 
before you testified, right? A. I believe so. 
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Q. Before that did you receive any word from the comniittee that 
you were desired as a witness? A. Yes, sir. 

233 Q. By phone or otherwise — when was that? A. I forget the exact 

date, but it was perhaps a week before then, approximately. I couldn't 
pinpoint the date. 

j 

Q. So you had fourteen days or more to think over this question? 

A. No, sir. I received a telephone call from a person who announced he 
was an agent of the committee and I had no way of knowing whether what 
he said was true. Later I received a telegram which carried a teletyped 
name at the bottom of it, but I had no way of knowing it was a bona fide 
signature, so I had no real information until the subpoena was served to 
me. 

Q. Did you ever ask Senator McCarthy in or out of the hearing 
whether or not his sub-committee had the powers of investigation that had 
been given to the full committee? A. No. 

Q. Did you ask any member of Senator McCarthy's staff whether 
the sub-committee had the full committee power £ A. In only one regard. 
When this person phoned me from the committee purporting t^) be from the 
committee, saying that I was wanted in Washington, I inquired whether 
this telephone call was equivalent to a subpoena and he answejred that the 
committee had so ruled, that a telephone call is equivalent to a subpoena. 
That is the only advice I ever had from any employee. 

j 

Q. Yes, sir. My question was: Did you ever ask any inember of 
234 the staff whether the sub-committee — Sub-Committee on Investigations — 
had been given the same authority to investigate which had been given by 
statute to the full committee? Did you ever ask that of any staff member? 
A. No. j 

Q. Did you ever ask that of anybody? A. No. 

Q. And when I say "anybody" I am including your lawyer, sir. 

MR. BOUDIN: Well, if Your Honor please, it is obviously improper 
to ask about a sacred conversation with counsel. 

MR. HITZ: Could I be heard on that? Theprivilege between lawyer 




and client, the difference is it is the privilege of the client and not the 
lawyer. The client may waive that privilege if he wishes. He may answer 
my question if he wishes. 

MR. BOUDIN: I stand on the fact that the conversations between 
attorney and client are privileged, whether the witness is defendant in a 
criminal case, certainly more so, there. I press the objection. 

THE COURT: Objection sustained. 

BY MR. HITZ: 

Q. So that when you were asked the question whether you had ever 
been a member of the Communist conspiracy, and so forth, at the time 
you wrote these books, you did not know either way as to whether the sub- 
235 committee had the same authority that the full committee had, or not, did 
you? A. I don’t believe anybody knew aside from certain members of the 
sub-committee. Nobody knew. It was a secret document that was explained 
in this hearing. 

Q. You did not have any opinion on it either way? A. I -- yes, I 
had quite a decided opinion. 

Q. Which way did your opinion run? A. I have already stated my 
opinion. They had no authority whatsoever. 

Q. That the full committee had no authority whatsoever? A. Not 
in the line of questioning they followed in regard to me. 

Q. I see. Now, let us get that straight, Mr. O’Connor. Your 
testimony is, is it not, when you refused to answer the question you did 
not think — and you know what I mean by ’’the question”? A. Yes. 

Q. You did not think that the full committee, even, had the right 
to ask the question, correct? A. Correct. 

Q. And is it also your testimony that at the time you refused to 
answer you did not think any other committee had the right to ask this 
question of you? A. Correct. 

Q. So, Mr. O’Connor, it made no difference to you whether you 
knew what was in the minutes of the meeting of February 16, 1948, or not, 
did you? 


1 


236 


155 


MR. BOUDIN: Objection. That is a matter of law. Tf tpe committee 

i 

does not have jurisdiction — 

MR. HITZ: I withdraw the question. I think it is a matter of legal 

I 

conclusion which this witness should not answer. I agree. 

MR. BOUDIN: What? Will you read that statement? 

(Statement of Mr. Hitz read by reporter.) 

MR. BOUDIN: Fine. We are in agreement. 

BY MR. HITZ: j 

Q. Have you stated fully, Mr. O’Connor, the reasons why you did 
not answer the question that we are speaking of to Senator McCarthy? 

A. Yes. 

Q. You do not care to explain them any further or have an opportun¬ 
ity further? A. No. | 

i 

Q. Because you have done it completely enough? A. I believe I have. 
Q. Was any part of the reason that you did not understand the word 
’’conspiracy”? A. I think it is a term imposible to understand the way 
the Senator uses it so I saw no particular point in trying to pierce through 
the fog in his mind. 

i 

237 Q. I am sorry, I do not think you answered my question. Well, 

let’s go back a little bit further. Did you explain to the committee at the 

j 

time you refused to answer all of the reasons why you were refusing to 
answer? A. I believe I did. 

Q. Are you sure that you did, or are you not sure? A|. I am quite 

sure. 

I 

Q. Did you explain to the committee all of the reasons for your not 
answering it that you intend to rely upon today as a witness ijn your own 
behalf? A. Yes, sir. 

MR. BOUDIN: I may say, Your Honor, I hardly — the defendant 
can preclude me from raising a defense he may not have thought of today, 
but I have no objection to the answer. I want to say, Mr. Hitz, if I can 

i 

think of any defenses I may raise them, however, the witness notwithstand¬ 
ing. 
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MR. HITZ: I think that is a warning that need not be made. 

BY MR. HITZ: 

Q. Mr. O’Connor, I want to make certain that you understand my 
question and that I understand your answer. Are you certain that you 
stated to the McCarthy Committee the reasons then in your mind why you 
did not answer the question? A. Yes. 

238 Q. You did not state to the McCarthy Committee that you were 

unable to understand the use of the word ’’conspiracy”, Mr. O’Connor? 

A. I felt that was totally unnecessary. There was no understanding, 
anyway, in the way the term is used by the Senator. 

Q. Have you answered it fully now, my question? A. I have 
answered fully. 

Q. Yes, sir. So you had reserved in your mind an unannounced -- 
another reason, did you? A. No, sir. 

Q. Do you mean that your inability to understand the use of the 
word ’’conspiracy” was not a reason then for your refusal to answer? 

A. I never said that I was unable to understand the meaning of the word 
’’conspiracy”. Merely in the sense that the Senator used it — merely 
an epithet. There is nothing to be understood. 

Q. And you saw no reason to inform him of that, did you? A. No. 

I am not instructing the Senator on his use of the English language. 

Q. Did I understand you to say on direct examination that before you 
came down here and after you received your subpoena that you were 
239 determined not to answer certain questions to that committee? A. I would 
say that would be a principle I have held all my life long. 

Q. What questions did you have in mind when you said that on 
direct examnation ? A. Questions dealing with my political affiliations, 
ideas, and opinions. 

Q. Including the question that was asked and refused of answer? 

A. Certainly. 

Q. Beg your pardon? A. Certainly. 

Q. So that you did not intend to answer that, or like questions, even 


before they were asked, is that not right? A. I would not answer such 
questions before any congressional committee. 

Q. Even though they do not include the word ’’conspiracy”? A. I 

was asked both questions in the hearing, you may remember, j 

. 

Q. You would have refused to answer in line with your determina¬ 
tion not to answer questions concerning Communist Party membership? 

A. Certainly. 

Q. Just as you did? A. Certainly. 

240 Q. Wait a minute. Certainly what? A. Certainly I would have 
refused to answer questions dealing with membership in any jJolitical 
organization and among them the Communist Party or this so-called 
Communist conspiracy. 

Q. Well, the word ‘'conspiracy” in this question of Senator 
McCarthy's was not the determining factor in your refusing tc) answer, 
was it? A. Not the determining factor, no. 

Q. Was it a factor? A. It was a factor. I knew that he was using 
the term loosely as an epithet. 

Q. You had therefore heard of him using that before, had you? 

A. I read it in the newspapers meantime. 

Q. Heard him using the term "Communist conspiracy”| right? 

A. Yes. Communist conspiracy. 

Q. Did you have that in mind when you made up your mind before 
you ever came to the hearings? Did you have that in mind as one of the 
questions you would refuse to answer if it was asked? A. I did not 
visualize that he would ask the question, Communist conspiracy. I thought 

it would be Communist Party, but in his mind both things were the same, 

| 

so that made no difference to me. 

I 

241 Q. Did you not think he would ask you the same questicfns you read 
in the papers he asked others? A. I maybe imagined he would. 

Q. Do you not say that would be one of the questions that you pre¬ 
determined not to answer ? A. Any question along that line I had deter¬ 
mined not to answer. Any question dealing with my political jbeliefs, 
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associations, or ideas. 

MR. HITZ: That is all, Your Honor. 

MR. BOUDIN: Nothing. 

THE COURT: You may step down. 

(Witness excused.) 

MR. VAN ARKEL: If the Court please, we have no further 
testimony and I should like to renew the motion for acquittal on all of the 
evidence now on the grounds which I earlier stated as grounds for moving 
for a verdict of acquittal on the Government's case. 

THE COURT: You want to argue the motion? 

MR. VAN ARKEL: I would prefer not to, Your Honor, but I will 

do so. 

THE COURT: How much time will you take ? 

MR. VAN ARKEL: I think I would like a minimum of about forty- 
five minutes, if the Court please. 

THE COURT: I think we better adjourn until tomorrow morning and 
hear the argument tomorrow morning. 

(Thereupon, at 3:45 p. m. the trial was adjourned, to reconvene 
at 10:00 o'clock a. m., Thursday, October 6, 1955). 

* * * * * * * 

243 MR. HITZ: Your Honor, I have a suggestion to make which I think 

may be agreed upon by both counsel, and that is instead of having a motion 
for a judgment of acquittal at the conclusion of the entire case that we 
proceed with the arguments in the usual way and then they could embody 
in their argument to the Court, who is being addressed here as a jury, 
too, the same legal arguments which it would otherwise have duplicated. 

THE COURT: I think that would be the orderly way to proceed. 

The Government may open the argument. 

MR. HITZ: Your Honor, before we proceed, I think it might be 
helpful to the Court as well as to the record if the testimony that was 
read by Senator McCarthy concerning the appearnace of Harvey O’ Connor 



159 


244 


i 


before the committee actually be introduced in physical form in the record 

here. I have a copy of it, a photostat, and if the Court feels that the Court 

i 

and the record would be enhanced and by having this as a physical exhibit, 

I think it would, too, and I will be offering it. 

MR. VAN ARKEL: No objection. 

THE COURT: Very well. j 

THE DEPUTY CLERK: Government Exhibit 18. 

(Document entitled State Department 
Information Program t- Information 
Centers, Tuesday, July 14, 1953, 

U. S. Senate, Senate permanent 
Sub-Committee on Investigations of 
the Committee on Government 
Operations, was marked Government 
Exhibit No. 18 and received in 
evidence.) 

MR. HITZ: Much was read, Your Honor, from Report! No. 879, 

i 

which is the report on this particular subject matter. It is npt the final 

report of the Committee for the year. That is where much was read by 

I 

either Senator McCarthy or by me to him and he stated that it took place, 
and at the end there were written the recommendations whicK Senator 
McCarthy summarized. 

I think the entire document has much in it of value to the case and 

I 

to the Court. I think it may be something which can be takei^ judicial 
notice of. Of that I am not certain. Some appellate judges have said so. 
Judge Bazelon frequently takes judicial notice of these thingd, particularly 
in his dissenting opinions. But whether or not, I think it would be helpful 
to the Court if it had this report. 

Mr. Van Arkel at times has said that it was immateriall or irrelevant 
or incompetent for the reason that they bore a date later than the testimony 

of Mr. O’Connor. Well, that is necessarily true. But I think it has much 

I 

of value and I think that although it may contain some hearsay material, 
if it does, it bears upon the pertinency question only, where!hearsay is 
admissible. 

I think the Court and the record should have the entire report for 




what it is worth, and it is worth quite a bit. 

MR. VAN ARKEL: Your Honor may recaU I did not object when 
245 Mr. Hitz used it yesterday and it was my suggestion yesterday that he 
put it in the record. 

THE COURT: Very well, it will be received. 

THE DEPUTY CLERK: Government’s Exhibit No. 19. 

(Thereupon, document entitled 
State Department Information Pro¬ 
gram - Information Centers, Report 
of the Committee on Government 
Operations, made by its Senate 
Permanent Sub-Committee on 
Investigations, January 25, 1954, 
was marked Government Exhibit 
No. 19 and received in evidence.) 

* * * * * * * 

317 THE DEPUTY CLERK: United States versus Harvey O Connor. 

THE COURT: Last Tuesday I filed an opinion stating that the 
motion for judgment of acquittal would be denied. I think the record is 
that at the close of the trial counsel for defendant moved for judgment of 
acquittal which I took under advisement. So in accordance with the 
memorandum I filed last Tuesday the motion for judgment of acquittal 
will be denied today and the Court makes a finding that the defendant is 
guilty as charged in the indictment. 

Do you want to say anything on the question of sentencing? 

MR. VAN ARKEL: If the Court please, I would like to file with 
the Court a motion in arrest of judgment and have the record show that 
I have served it on Mr. Hitz. 

(Mr. Van Arkel hands papers to Mr. Hitz.) 

THE COURT: You want to argue this motion? 

MR. VAN ARKEL: No, Your Honor. 

THE COURT: It will be denied. 

MR. VAN ARKEL: I have nothing to say before sentencing. Your 
Honor, but I believe Mr. O’Connor would like to say something. 
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THE COURT: I would be glad to hear from Mr. O'Connpr. 


i 

MR. O’ CONNOR: Your Honor, I feel that the real reasPn I am here 
in court this morning is that I wrote books. Obviously, if I hi.d not had 

i 

the misfortune of writing books the State Department would ndt have felt 
the books should be chosen for the overseas libraries, something of which 


I had no knowledge at the time. So I wouldn’t be here. 

j 

I feel something like an innocent bystander who is cauglJt in a brawl 
between the Senator and what he chose to call the ’’Old Acheson State 
Department” and I happened to be standing nearby and got hit pretty badly 
on the head as a result. 


I couldn't help but reflect the day I left this court room ^fter my 
trial, I was passing by the United States Supreme Court building, and I 
noticed there those words engraved in the front of the building), "Equal 

i 

Justice Under The Law. ” 


I couldn't help but reflect, I had been listening that morping to the 
Senator under oath over there (pointing to witness stand) uttering the most 
perjurious statements against my character and with no recourse, so far 
as I was concerned; nothing I could do about it. 

I believe the First Amendment certainly is involved in this case. It 
is the prime thing, the freedom of expression in this country.! 

Both the Senator and the Government contended that they were not 
in the least concerned about the contents of my books; I was f|ee to write 
anything I wanted to do and have it distributed in this country.! The facts 
of the matter are quite different. 

319 I have written quite a few books. Nearly all of my books were 

written under — on commission by publishing houses, who indicated to me 
what subjects they would like to have written about and I went I and did it 


on commission. There was no doubt that the books were wanted by the 
publishers. I was certainly in their good graces. 

I have just written a book on which I worked for several years. I 
wasted an entire year last year trying to market this book in New York. 
It is not for an author to pass judgment on the quality of his book. All I 




can say is to me it seems of the same quality as the books which were 
commissioned by publishers and I was talking in New York on my final — 
on the final publisher I wanted to spend time on about the possibilities 
of the publication of this book which is coming out this month and he said: 
,T You know that there are two strikes against you. You are on the Black 
List among publishers because of the McCarthy Committee hearings. " 

He said, ’That is true of all authors in that situation. They are on the 
Black List. TT 

So it is hardly true to say, as the Government did, and the Senator, 
that lam perfectly free to write any books. I am perfectly free to write 
any books I choose and obviously I am not free to get them published by 
commercial publishers as a result of what happened to me in this little 
incident. 

320 I would like to reiterate the point that I have made before in this 

trial that it does seem to me that what we witnessed today is a subversion 
of democracy when public officials presume to inquire into the political 
opinions and associations and beliefs of the citizen. 

They have turned the idea of democracy upside down because it is 
they and their political beliefs and associations, when they run for office 
and hold office, which are the proper scrutiny of the citizen and voter. 
When they presume to inquire on the other hand into the citizen’s beliefs 
it seems to me they have subverted the idea of democracy. 

And I would close on that note. I think the First Amendment is the 
crux of this case. Freedom of the writer to write is the issue involved 
here. 

THE COURT: The only question before the Court is whether or not 
the defendant is guilty of the charge made in the indictment. It is whether 
he wilfully refused to answer a question which was pertinent to the inquiry 
being conducted by the committee of Congress, whether that committee of 
Congress had authority to conduct the inquiry upon which it was engaged. 

On those matters the Court has ruled the inquiry was within the 
jurisdiction of the committee, that the questions were pertinent to the 


inquiry and that the defendant wilfully refused to answer the questions 

321 which were propounded to him and therefore is guilty of the Offense as 
charged in the indictment. 

If there is nothing to be said the Court is prepared to impose 
sentence at this time. You will please rise,Mr. O’Connor, j 

(Whereupon, the defendant, Harvey O’ Connor stepped before the 
Court.) 

THE COURT: Under the law the penalty provided by the law is 
both a fine and imprisonment. The sentence of the Court is defendant 
should pay a fine of five hundred dollars and shall be imprisoned for a 
term of one year. However, as far as the imprisonment is Concerned 

the defendant will be put on probation for^period of one year. 

| 

MR. VAN ARKEL: If the Court please, it is our intention to appeal 
this matter and request that bail for the defendant be continued in the 
amount heretofore fixed, pending appeal. j 

THE COURT: I assume you have no objection? 

MR. HTTZ: No objection to that. 

THE DEPUTY CLERK: Do you acknowledge yourself jn debt to the 
United States in the sum of one hundred dollars condition up<pn your 
appearance before this court when required to begin servicej of sentence 
today imposed and not depart the court without leave, so help you God? 

MR. O’CONNOR; I do. 

322 MR. VAN ARKEL: May defendant have leave to retun|i to his home 
in Chicago pending appeal? 

THE COURT: Certainly. j 

(Thereupon, the proceedings were concluded.) 
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fHniteb States! Court of Appeals! 

fob THE DISTRICT OF COLUMBIA CIRCUIT 

No. 13,049 

Harvey O’Connor, appellant, 
v. 

United States of America, appellee 

APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

COUNTERSTATEMENT OF THE CASE 

Appellant was indicted, tried and convicted for contempt 
of Congress, in violation of 2 USC 192, for refusing, on 
July 14,1953, to answer the question of the Senate Perma¬ 
nent Subcommittee on Investigations, of the Committee 
on Government Operations, “whether he was a member 
of the Communist conspiracy at the time when he wrote 
the books which were purchased by the old Acheson State 
Department and distributed in our information centers.” 

Appellant’s refusal was based upon “constitutional limi¬ 
tations on the powers of Congress,” particularly the First 
Amendment, and upon lack of authority of the Subcom¬ 
mittee. He disclaimed reliance upon the privilege against 
self-incrimination. 1 

A. The Subcommittee’s Authority 

Section 102 of the Legislative Reorganization Act of 1946 
enacted Senate Rule XXV which set up and defined the 
powers of the standing committees of the Senate. 2 

1 JA. 78-80. 

2 Public Law 601—79th Congress, 60 Stat 814-820. 

( 1 ) 
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Sec. 102 (1) (g) provided for the Committee on Expendi¬ 
tures in the Executive Departments, now named the Com¬ 
mittee on Government Operations, 3 as follows: 

“(g)(1) Committee on Expenditures in the Execu¬ 
tive Departments, to consist of thirteen Senators, to 
which committee shall be referred all proposed legis¬ 
lation, messages, petitions, memorials, and other mat¬ 
ters relating to the following subjects: 

(A) Budget and accounting measures, other than 
appropriations. 

(B) Reorganizations in the executive branch of 
the Government. 

(2) Such committee shall have the duty of— 

(A) receiving and examining reports of the Comp¬ 
troller General of the United States and of submit¬ 
ting such recommendations to the Senate as it deems 
necessary or desirable in connection with the subject 
matter of such reports; 

(B) studying the operation of Government ac¬ 
tivities at all levels with a view to determining its 
economy and efficiency; 

(C) evaluating the effects of laws enacted to re¬ 
organize the legislative and executive branches of 
the Government; 

(D) studying intergovernmental relationships be¬ 
tween the United States and the States and munic¬ 
ipalities, and between the United States and inter¬ 
national organizations of which the United States is 
a member.”* (Emphasis added.) 

At an organization meeting held about February 26,1948, 
the Committee delegated the authority of the full Com¬ 
mittee to a subcommittee to be known as the Subcommittee 
on Senate Investigations. 3 On January 16, 1952, the Com- 


3 See footnote 8, infra. 

4 60 Stat. 816. 

5 J.A. 34-36. 
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mittee changed this subcommittee’s name to Permanent 
Subcommittee on Investigations. 6 

On March 3,1952, after a discussion 7 which indicates the 
broad scope of authority intended to be reposed in the Com¬ 
mittee on Expenditures in the Executive Department, the 
Senate voted to change its name to the Committee on Gov¬ 
ernment Operations. 8 

On January 13, 1953, Senator Joseph R. McCarthy was 
appointed chairman of the Committee on Government Op¬ 
erations and twelve other Senators were appointed to that 
Committee. 6 

In January 1953, Chairman McCarthy, of the Govern¬ 
ment Operations Committee, appointed himself as chairman 
and appointed or arranged for the appointment of six 
other Senators from the Committee to comprise the Sub¬ 
committee on Investigations for that term. 10 

Appellant refused to answer the question which is the 
subject of the instant prosecution at a hearing of the Perma¬ 
nent Subcommittee on Investigations in Washington, D. C., 
on July 14,1953, at which were present Senators McCarthy 
(Chairman), Mundt and Dirksen. 11 

B. The Investigation Being Conducted 

The hearing at which appellant testified was one of a 
number of hearings held by the Subcommittee in 1953 to 
inquire into the economy and the effectiveness of the over¬ 
seas information programs then being conducted by the 
Department of State. 12 

The State Department information program, and the 
overseas information centers (libraries) established there- 

6 JA. 36-37. 

7 See pp. 21-22, infra. 

8 S. Res. 280—82nd Congress, Government Ex. #4, JA. 16. 

• Government Ex. #3, JA. 15. 

10 J A. 39-40. 

11 J.A. 76-77; Government Ex. #5, JA. 17. However, the Sub¬ 
committee had authority to take testimony before one of its mem¬ 
bers (J.A. 40-41; Defendant's Ex. #4, JA. 30-31). 

12 S. Report 879—83rd Congress, January 25, 1954, p. 1-2, Gov¬ 
ernment Ex. #19 (Tr. 245), not reprinted in the Joint Appendix. 
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under, were authorized by the “United States Information 
and Educational Exchange Act of 1948.” 13 

The objectives of this program are set forth as follows: 

“Objectives 

“SEC. 2. The Congress hereby declares that the 
objectives of this Act are to enable the Government of 
the United States to promote a better understanding 
of the United States in other countries, and to increase 
mutual understanding between the people of the United 
States and the people of other countries. Among the 
means to be used in achieving these objectives are- 

“(1) an information service to disseminate abroad 
information about the United States, its people, and 
policies promulgated by the Congress, the President, 
the Secretary of State and other responsible officials 
of Government having to do with matters affecting for¬ 
eign affairs; 

“(2) an educational exchange service to cooperate 
with other nations in- 

(a) the interchange of persons, knowledge, and 
skills; 

(b) the rendering of technical and other services; 

(c) the interchange of developments in the field of 
education, the arts, and sciences. 

“United Nations 

“SEC. 3. In carrying out the objectives of this Act, 
information concerning the participation of the United 
States in the United Nations, its organizations and 
functions, shall be emphasized.” (Emphasis added.) 

The Information Center Service thus established, in 
addition to the objective “to disseminate abroad informa- 

13 Public Law 402—80th Congress, approved January 27, 1948, 
62 Stat. 614. On August 1, 1953, after the instant case arose, by 
Executive Order No. 8, an independent agency, the International 
Information Agency, was established to carry out the provisions of 
this law. 
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tion about the . . . policies promnlgated by the Congress, 
. . was especially nnder the will and supervision of 
Congress. 

Congress declared its views (“it is the sense of the Con¬ 
gress^) on the establishment of policy with respect to the 
performance of services to foreign governments by onr 
Government agencies; 14 with respect to the dissemina¬ 
tion abroad of information about the United States ; 15 and 
with respect to the utilization of private agencies. 1 * 

Congress created two Advisory Commissions to formulate 
and recommend policies to the Secretary of State, 17 which 
Commissions shall transmit semi-annually to Congress re¬ 
ports of all programs and activities carried on under au¬ 
thority of the Act, “including appraisals, where feasible, 
as to the effectiveness of the several programs, and such 
recommendations as shall have been made by the Commis¬ 
sions to the Secretary for effectuating the purposes and ob¬ 
jectives of this Act and the action taken to carry out such 
recommendations. 1118 

The Secretary of State was required to submit to Con¬ 
gress semi-annual reports of expenditures, activities, and 
appraisal of effectiveness of the programs conducted, 19 to 
include a detailed statement of the utilization by him of 
other Government services, facilities and personnel, show¬ 
ing salaries of personnel utilized and amounts paid to other 
government agencies for performance of services under the 
Act. 20 

Persons employed under this Act must be subjected to 
an FBI loyalty check. 21 

The control which Congress intended to retain and to ex¬ 
ercise over the proper administration of this Act is em- 

14 Sec. 403. 

15 Sec. 502. 

16 Sec. 1005. 

17 Sec. 601. 

18 Sec. 603. 

19 Sec. 1008. 

20 Sec. 401. 

21 Sec. 1001. 
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phasized by the provision that the authority granted there¬ 
under 1 ‘ shall terminate whenever such termination is di¬ 
rected by concurrent resolution of the two Houses of the 
Congress.” 22 

In 1953 one of the rules of procedure of the Committee 
on Government Operations for the Permanent Subcommit¬ 
tee on Investigations provided that major investigations 
must be approved by a majority of the Subcommittee or of 
the full Committee. 23 

In compliance with this rule, in February or March, 1953, 
Senator McCarthy called a meeting of the Subcommittee 
and presented a resume of the facts and complaints which 
the Subcommittee had received about the Information Serv¬ 
ice indicating Communist infiltration of the libraries. 24 

At this meeting was discussed the purpose of the over¬ 
seas libraries—to fight Communism—as it had been given 
to the Subcommittee staff by the State Department. 23 

Considered at this meeting were complaints that instead 
of fighting Communism as intended by Public Law 402, the 
library program was actually serving the cause of Com¬ 
munism by using the books of Communist authors in the 
overseas libraries. 26 

There was information discussed to the effect that a 
hundred or more Communists or fellow travelers had been 
writing for the library phase of the information program. 27 
Some of these authors were very notorious Communists, 
others not so well known. Some of the books were definitely 
anti-American and viciously pro-Communist. Books by 
Communist authors which did not appear to be pro-Com¬ 
munist on the surface to the ordinary reader were not con¬ 
sidered by any member of the Subcommittee to be “in¬ 
nocent” books and it was felt that they could only advance 
the Communist line. The Subcommittee did not feel that 

22 Sec. 1006. 

25 JA. 42. 30 (Rule 1). 

24 JA. 41-43. 

23 JA. 47-48. 

23 JA. 43-44. 

27 JA. 44. 
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any books by Communist authors could promote the cause 
of America. 28 

The Subcommittee also had information that book royal¬ 
ties received by Communist authors from the purchase of 
books by the government would find their way into Com¬ 
munist coffers. 28 

Also considered at the Subcommittee meeting which au¬ 
thorized this investigation were complaints that having 
books written by Communists in these information centers 
throughout the world would give prestige to the Communist 
author and his writings and would infer approval of both 
by the United States Government. 80 

Having in mind the above information, the object of the 
Subcommittee in going into the Information Service of the 
State Department was to check its effectiveness, efficiency, 
and economy, in order to find out whether or not it was 
doing what it was directed to do under Public Law 402. 21 
The Subcommittee wanted to know whether the money for 
the program was being properly spent for the purpose—to 
fight Communism—since spending for any other purpose 
would be a waste, according to the law. 82 

At the meeting of the Subcommittee at which these mat¬ 
ters were considered an investigation into the operation of 
the Information Service under the State Department pur¬ 
suant to Public Law 402 was unanimously approved by the 
Subcommittee. 38 

In response to a request, the Subcommittee was given, 
on March 20,1953, a statement of the purpose of the over¬ 
seas library program by Richard Humphrey, Acting Di¬ 
rector, Information Center Service, Department of State, 
as follows: 

“The overseas library program exists to reflect 
American objectives, values, the nature of American 


28 JA. 46. 

28 J A. 49. 

30 JA. 49-50. 

81 JA. 50. 

82 JA. 51. 

88 JA. 41, 45. 
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institutions and life, and to utilize the books and re¬ 
lated materials to advance the ideas of America in the 
struggles against communism.” 34 

Prior to the first public hearing on March 24, 1953, at 
which James S. Allen testified, the State Department had 
informed Mr. Cohn, of the Subcommittee staff, that it did 
not feel that books by Communists should be used in infor¬ 
mation center libraries. 35 

Allen was the author of books in the overseas libraries. 50 
After Allen had been read an extract from his book by Sena¬ 
tor McCarthy at the hearing on March 24, 1953, 87 he tes¬ 
tified that the purpose of the book was “obviously not” 
to fight communism. 38 Allen refused on the ground of 
self-incrimination to state whether he was a member of 
the Communist Party when he wrote the book, 39 whether 
he was when he testified, whether he had been foreign editor 
of the Daily Worker and whether while foreign editor of 
the Daily Worker he got instructions from Moscow as to 
what the Party line should be. 40 

Before the first hearings were ever held, the Subcommit¬ 
tee requested the persons operating the information centers 
to inform the Subcommittee as to who was responsible for 
the selection of books by Communist authors, and, although 
repeated requests were made, the Subcommittee still does 
not have that information. 41 

Before O’Connor testified before the Subcommittee on 
July 14, 1953, the Subcommittee received the testimony 
of Freda Utley that the selection of books in the libraries 
did not accomplish the purpose of giving a true picture of 
American life and of fighting communism and that, due 

34 JA. 53. See also S. Report 879, p. 2. 

33 J A. 55. 

36 JA. 52. 

37 J A. 55. 

38 JA. 58-59. 

39 J A. 53. 

40 J A. 53. 

41 JA. 66. 



to misleading cataloguing, anti-communist books could be 
found only with the greatest difficulty. 42 

Grace Lumpkin testified that people who would place 
in the information centers, as they had done, books written 
by her while under Communist influence could only be 
referred to “charitably” as “confused.” 43 

Dr. James B. Conant, High Commissioner of Germany, 
testified before the Senate Appropriations Committee on 
June 15,1953, that he would not be in favor of having books 
by Communist authors in the overseas libraries and that 
he would favor removing such books already there. 44 He 
testified that he did not want any part of the 21 million 
dollars he was asking for to be spent to buy the works of 
Communist authors and to put them on the library book¬ 
shelves in Germany. 45 

Dashiell Hammett testifying before the Subcommittee 
on March 26, 1953, refused on grounds of self-incrimation 
to state whether he contributed to the Communist Party 
any royalties received as a result of the purchase of his 
books by the State Department. 4 ® Hammett refused to 
state whether he was a member of the Communist Party, 
but testified “it is impossible to write anything without 
taking some sort of a stand on social issues.” 47 

On June 15, 1953, Bichard A. Humphrey, then Director 
of the Information Center Service, testified before the 
Senate Appropriations Committee that books by Communist 
authors had been ordered off the library shelves and that 
they would order off others when found and also all the 
books they know of by authors who refuse to tell whether 
they are Communists. 48 However, Mr. Humphrey went 
on to say: 

42 JA. 61-62. See also S. Report 879, p. 7. 

43 J A. 60-61. See also S. Report 879, p. 6. 

44 JA. 62-65. See also S. Report 879, p. 9. 

45 J A. 64-65. 

43 JA. 72-73. See also S. Report 879, p. 11. 

47 JA. 72. See also S. Report 879, p. 18. 

48 JA. 76. See also S. Report, p. 20. 
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“This is exactly the problem that I would like to 
say a little something on. Our resources are not in¬ 
vestigative resources. Our competence is only in at¬ 
tempting to determine on the basis of what something 
says, whether it is a useful book in the program or 
not. We are, however, as you know, guided by the 
reputation of an author. We do not have resources 
to determine even all the known, much less the covert 
Communists in the United States. What we do say is 
that when we know of them or when they are exposed, 
we are then in a position to take this kind of action. 
Bui we cannot shoulder investigative responsibility.”** 
(Emphasis added.) 

Senator McCarthy was also a member of the Senate 
Appropriations Committee and was present when Dr. 
Conant and Mr. Humphrey gave the testimony before that 
Committee referred to above. 50 

A month before O’Connor testified, on June 15, 1953, 
the Senate Committee on Foreign Relations filed its report 
“Overseas Information Programs” in which it was stated: 

“Finally, the committee wishes to call attention to 
the problem of book selection for the overseas libra¬ 
ries, particularly books of a controversial nature. The 
tcise selection of books for inclusion in the libraries 
abroad is fundamental to the success of this under¬ 
taking. Unless reasonably consistent, commonsense 
criteria are established and maintained for this pro¬ 
gram, the effectiveness of these libraries for our best 
interests may be diminished. 

“An adequate cross section of American literature 
should be provided for a better understanding of Amer¬ 
ican life and culture but writings of Communists or 
Communist sympathizers should not be tolerated in 
any manner which would indicate their acceptance by 
the American people.” 51 (Emphasis added.) 

49 J.A. 68-69. See also S. Report, p. 17. 

00 JA. 62, 67. 

51 S. Report 406—83rd Congress, pp. 14-15. 
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The Subcommittee, having in mind that one of the ob¬ 
jectives of the Information Service as stated in Public Law 
402, Sec. 2, was “to disseminate abroad information about 
the United States, its people, and policies promulgated by 
the Congress, ’ ’ was, of course, aware that the Congress had 
clearly declared itself on the danger of Communism to the 
continued existence of this country by enacting the Smith 
Act 52 which makes it a crime to be a member of any or¬ 
ganization which advocates the overthrow of our govern¬ 
ment by force, knowing such purpose; and by enacting the 
Internal Security Act of 1950, which proclaims in Section 
2 that Communism is a world-wide revolutionary conspiracy 
intended by treachery and sabotage to establish a Com¬ 
munist dictatorship throughout the world. 63 

C. Appellant’s Contempt 

Appellant was the author of “The History of the Oil 
Workers International Union,” “The Guggenheims” and 
“The Astors,” copies of which had been purchased or other¬ 
wise obtained by the Department of State and placed in 
the overseas libraries of the Information Center Service 
in fourteen different locations throughout the world. 54 
These books were in the libraries when appellant was 
subpoenaed to appear before the Subcommittee, and re¬ 
mained in the libraries until ordered withdrawn by the 
Director of the United States Information Center by cable 
dated February 9, 1954. 65 

The Subcommittee had information from the State De¬ 
partment before appellant testified that his writings had 
been purchased and had been distributed to Information 
Service libraries throughout the world. 66 

The Subcommittee was possessed of certain information 
about appellant which caused it to desire his testimony in 
this investigation, and he was served with a subpoena at 

02 18 U.S.C. 2385 (1940). 

53 50 U.S.C. 781(1). 

04 JA. 117-119, 129, 130. 

05 J A. 124. 

“JA. 78. 
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his home in Rhode Island on July 10, 1953, calling for his 
appearance to testify before the Subcommittee in Wash¬ 
ington, D. C., on July 14, 1953. 57 

The government sought at the trial to prove the reason 
why the Subcommittee desired the testimony of appellant 
and what information it might have been expected to elicit 
from him. The prosecutor asked Senator McCarthy what 
information the Subcommittee had with respect to appellant 
before it called him as a witness 68 and whether before 
appellant took the stand there had been any public testi¬ 
mony as to Communist Party membership on the part of 
appellant. 59 The court sustained appellant’s objections 
to these questions and to this line of testimony upon the 
statement by appellant’s attorney that he did not challenge 
the right of the Subcommittee to call appellant as a wit¬ 
ness 00 and upon the attorney’s stipulation waiving any 
reliance upon the government’s failure to prove such facts 
as a ground for contending that the matter is not per¬ 
tinent. 81 

Appellant appeared before the Subcommittee in Wash¬ 
ington, D. C., on July 14, 1953, and was informed by the 
Chairman, Senator McCarthy, that he had been subpoenaed 
to answer questions in regard to the writings which were 
purchased by “the old Acheson State Department” and 
that it had been established and confirmed by the State 
Department that his writings had been purchased and dis¬ 
tributed in various information centers throughout the 
world. 82 

The Chairman asked appellant whether at the time he 
wrote the books which had been purchased by the State 
Department he was then a member of the Communist Party. 
Appellant did not answer this question, but asked for and 


67 JA. 20. 
08 Tr. 92. 
59 J.A. 84. 
80 Tr. 92. 
81 JA. 84. 
62 JA. 78. 
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received permission to make his “objection to the juris¬ 
diction of the Committee.” 03 
Appellant’s objection to the jurisdiction of the Commit¬ 
tee was stated by him to be on three grounds; (1) that 
under the First Amendment his books and his political 
opinions were of no legitimate concern of this Committee, 
(2) that this Committee had no right to inquire into his 
writings because of the “constitutional limitations on the 
powers of Congress and its committees,” and (3) that the 
statute creating this Committee gave it no authority to 
inquire into his writings or his political views.® 4 
Thereupon the following took place: 

“Mr. Chairman: Just for your information, Mr. 
O’Connor, we are not concerned with any political 
views of yours. We would not be concerned about 
your writings. You are entitled to write whatever you 
care to write. Any American or anyone else is entitled 
to purchase your books, your writings. You are here 
this morning because your writings were purchased by 
the old Acheson State Department, distributed through¬ 
out the world, ostensibly for the purpose of fighting 
communism. Now, when the taxpayers pay for your 
books, when the royalties of your books, paid by the 
taxpayer, go into the Communist coffers then this com¬ 
mittee is concerned with that. For that reason, I again 
ask you the question: At the time you wrote the books 
which were purchased with taxpayers’ money and put 
in our information libraries throughout the world, at 
that time were you a member of the Communist con¬ 
spiracy. 

“Mr. O’Connor: I object to the question on the 
three grounds I have already stated. 

“The Chairman: You can object. Now you will an¬ 
swer, unless you feel that the answer will tend to in¬ 
criminate you. 


03 JA. 78. 
«JA. 78-79. 
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“Mr. O’Connor: I do not feel that the answer will 
tend to incriminate me. 

“The Chairman: Then yon are ordered to answer. 

“Mr. O’Connor: I have already answered. 

“The Chairman: I apparently did not hear your an¬ 
swer then. You are ordered to answer whether or not 
you were a member of the Communist Party. 

“Mr. O’Connor: On the three grounds I have stated, 
I have declined to answer. 

“The Chairman: Let us have the record clear, so 
that we will know what you have declined to answer. 
I will repeat the question. At the time you wrote the 
books which were purchased by the old Acheson State 
Department and distributed in our information cen¬ 
ters, were you a member of the Communist conspiracy? 

“Mr. O’Connor: My political affiliations or lack of 
political affiliations are no legitimate concern of this 
committee. 

“The Chairman: Do you refuse to answer? 

“Mr. O’Connor: Apparently. 

“The Chairman : Not ‘apparently.’ Do you refuse to 
answer? 

“Mr. O’Connor: I refuse to answer. 

“The Chairman : You are not refusing on the grounds 
that the answer might tend to incriminate you? 

“Mr. O’Connor: I am not asserting the privilege 
against self-incrimination. 

“The Chairman: You are not asserting the privilege 
against self-incrimination. All right. You may step 
down. Incidentally, I think Senator Mundt wishes that 
a meeting of the subcommittee be called to have this 
man immediately cited for contempt. I will call a 
meeting of the subcommittee at the earliest convenience 
for that purpose. Your other witness, Mr. Cohn?”* 5 


«JA. 79-80. 
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This is the refusal to answer for which appellant was 
cited by the Subcommittee, the full Committee and the Sen¬ 
ate 66 and for which he was indicted and convicted. 

At the trial, Judge McGarraghy in denying a motion for 
judgment of acquittal wrote an exhaustive opinion holding 
the inquiry and the question appellant refused to answer 
to be within the scope of the Subcommittee’s authority. 
The court’s opinion disposed adversely of all of the points 
raised by appellant on this appeal. This opinion is reported 
in 135 Fed. Supp. 590 and is commended to this Court as 
persuasive authority. 

STATUTE INVOLVED 

The prosecution was brought under 2 USC 192: 

“Every person who, having been summoned as a 
witness by the authority of either House of Congress 
to give testimony or to produce papers upon any mat¬ 
ter under inquiry before either House, or any joint 
committee established by a joint or concurrent resolu¬ 
tion of the two Houses of Congress, or any committee 
of either House of Congress, willfully makes default, 
or who, having appeared, refuses to answer any ques¬ 
tion pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine 
of not more than $1,000 nor less than $100 and im¬ 
prisonment in a common jail for not less than one 
month nor more than twelve months.” 

SUMMARY OP ARGUMENT 

Point I 

The Committee on Government Operations had the duty 
to determine whether the State Department information 
program was being operated with economy and efficiency 
so as to effectuate its purpose. 

A. The Legislative Reorganization Act of 1946 granted 
broad authority to the Committee to study the “operation 


<*J.A. 80-82, 
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of government activities at all levels with a view to deter¬ 
mining its economy and efficiency,” and snch authority per¬ 
mitted the Committee to conduct the inqury into the opera¬ 
tion by the State Department of the Information Center 
Service overseas libraries. 

B. Investigation of the Information Center Service pro¬ 
gram of the State Department was not an inquiry into for¬ 
eign affairs which fell exclusively within the jurisdiction of 
the Committee on Foreign Relations. The fact that the 
Senate Committee on Foreign Relations also had authority 
to conduct such an inquiry does not mean that the Commit¬ 
tee on Government Operations could not investigate the 
program. The courts have no authority to determine the 
wisdom of the conduct by the legislative branch of its own 
business, so long as the hounds of power and pertinency 
are not exceeded. 

Point II 

The Permanent Subcommittee on Investigations had au¬ 
thority to conduct this investigation. Under the rules of 
the Senate and of the Committee on Government Opera¬ 
tions the Committee powers were given to its Permanent 
Subcommittee on Investigations and this particular inquiry 
was properly authorized. 

Point III 

The question whether appellant was a member of the 
Communist conspiracy at the time he wrote the books which 
were placed in the Information Centers was pertinent to 
the matter under inquiry by the Subcommittee. The pur¬ 
pose of the Information Center program being to fight 
Communism, and it being determined by the State Depart¬ 
ment that books by authors identified as Communists should 
not be in the overseas libraries, to ask an author of books 
placed in the libraries whether he was a member of the 
Communist conspiracy when he wrote those books was ob¬ 
viously pertinent to the inquiry into the efficiency and the 
economy of the operation of the Information Center pro¬ 
gram. 
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Point IV 

Appellant had no right under the First and Ninth Amend¬ 
ments to refuse to answer the question as to membership in 
the Communist conspiracy. 

It has been held by the Court of Appeals that a pertinent 
question asked of a witness by the House Un-American Ac¬ 
tivities Committee as to his Communist activities must be 
answered over a claim of First and Ninth Amendment 
rights. 

Such cases are authority for the Senate Subcommittee 
on Investigations to ask an author of books in the overseas 
libraries the pertinent question as to membership in the 
Communist conspiracy at the time when he wrote the books, 
particularly in view of the policy of the Information Serv¬ 
ice to keep books by Communists out of the libraries in 
furtherance of the purpose of the library program to fight 
Communism. 

Point V 

The question as to membership in the “Communist con¬ 
spiracy” was sufficiently precise in meaning as to have been 
understood and answered by appellant. 

Appellant testified at the trial that it was his intention, 
even before he took the stand at the hearings of this Sub¬ 
committee, to refuse to answer any questions of this or any 
other Congressional committee as to his Communist ac¬ 
tivities. Appellant stated that this intended blanket re¬ 
fusal to answer included the question for which he has been 
cited and convicted. 

At the time of his refusal to answer, appellant had and 
asserted no doubt as to the preciseness of the question and 
the presently asserted complaint as to its vagueness had 
no part in his refusal to answer. 

Furthermore, the term “Communist conspiracy” is not 
in fact or in law lacking in preciseness of meaning. The 
meaning of the term is a matter of common understanding 
and is to be found in legislative findings, statutory enact¬ 
ments and judicial decisions. 
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ARGUMENT 

Point I 

The Committee On Government Operations Had the Duty to 
Determine Whether the State Department Information Pro¬ 
gram Was Being Operated with Economy and Efficiency to 
Effectuate Its Purpose. 

The Subcommittee well knew that books written by Com¬ 
munists are poorly chosen “to advance the ideas of Amer¬ 
ica in the struggles against communism” (Humphrey let¬ 
ter, supra). Dr. Conant and the Foreign Relations Com¬ 
mittee report said they should not be in the overseas 
libraries. 

That such books were on the shelves of the libraries 
of the Information Service maintained overseas at our 
government’s expense indicated either (1) lack of adequate 
screening facilities in the organizational set-up of the In¬ 
formation Service, or (2) misfeasance, or (3) malfeasance, 
by the responsible persons within the Service. If due to 
malfeasance, (4) persons outside as well as inside the Serv¬ 
ice might well be involved. Such persons could be Com¬ 
munists or others, and among them authors, publishers, 
etc., including O’Connor. 

Humphrey suggested reason (1), Lumpkin suggested at 
least reason (2), Utley found reason (2) and suggested 
reason (3). The testimony of Hammett suggested reason 
(2) and possibly reason (3). The selection of books by 
Allen, who had been foreign editor of the Daily Worker, 
and by Earl Browder, William Z. Foster, and others 07 
indicated misfeasance, malfeasance and possibly conspiracy. 

Whichever of these reasons was responsible for the use 
of books by Communists, the program was not operating 
to promote its avowed purpose. The extent to which such 
books were used would measure the efficiency and the econ¬ 
omy of the operation. If additional facilities were needed 
the Service should be expanded or reorganized. To deter¬ 
mine such matters is the very purpose of the Committee 


07 S. Report 879, p. 4. 


19 

bn Government Operations (and its Subcommittee on In¬ 
vestigations). 

A. The Legislative Reorganization Act of 1946 granted 
the Committee on Government Operations Authority 
to make this Investigation. 

Appellant contends that the Senate Committee on Gov¬ 
ernment Operations and its Permanent Subcommittee on 
Investigations has no authority to investigate the operation 
of the State Department Information Program and to ask 
him whether he was a member of the “Communist con¬ 
spiracy” when he wrote the books put in the overseas 
libraries at government expense. He argues that the Com¬ 
mittee, under the Legislative Reorganization Act, 68 has 
jurisdiction only over administrative expenditures in the 
executive branch. 

Appellant’s contention simply ignores the plain mean¬ 
ing of words. 

Appellant asserts that the Legislative Reorganization 
Act intended to give the Senate Committee on Expenditures 
in the Executive Departments reduced and relatively in¬ 
significant authority, but Senator Hill and Senator La 
Follette, who was Chairman of the Special Committee on the 
Organization of Congress which reported on the Reorgani¬ 
zation Act, felt that broad authority was granted to this 
Committee. When the Reorganization Act was being de¬ 
bated on the Senate floor, Senator Mead questioned the ban 
on special committees contained in the Act. The follow¬ 
ing transpired: 

“Mr. Hill. With reference to the observation which 
has just been made by the Senator from New York, 
let me say that the pending bill gives to the Commit¬ 
tee on Expenditures in the Executive Departments a 
more important status than it has had, and arms it 
with facilities for its work that it has not had in the 
past. I can well conceive that the Committee on Ex¬ 
penditures in the Executive Departments, having juris- 


68 P. 2, supra. 
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diction over budget and accounting measures, might 
well function with reference to many of the problems 
and many of the questions which the Senator from 
New York no doubt has in mind. 

“I believe the bill will give to that committee a juris¬ 
diction and a responsibility and an emphasis which it 
certainly has not had in the past, and will make it a 
committee which will look into many matters and will 
cover many subjects which it has not been able to 
handle in the past. By virtue of handling them, it will 
eliminate the need we have had in the past for some of 
the special committees. 

“Mr. La Follette. I believe so. I also believe that 
the provisions which we propose in connection with the 
activities of the Comptroller General, and the reports 
coming to that committee, will develop a close liaison 
between the Committee on Expenditures in the Execu¬ 
tive Departments and the Comptroller General. 

“I did not quite complete my answer to the Senator 
from New York. On page 10, under subparagraph (C) 
we have charged the Committee on Expenditures in the 
Executive Departments with the responsibility of eval¬ 
uating the effects of law enacted to reorganize the 
legislative and executive branches of the govern¬ 
ment. ” 89 

(Emphasis added.) 

Since 1946, the Committee on Expenditures has con¬ 
ducted many investgiations into the efficiency, as well as 
the economy, of the operation of government activities. 

On April 25, 1947, Senator Aiken, then Chairman of the 
Senate Committee on Expenditures, reported on the floor 
the findings of his Committee in its investigation of the 
Customs Bureau. The Senator stated: 

“The Legislative Reorganization Act specifically pro¬ 
vides that the Committee on Expenditures in the Ex¬ 
ecutive Departments shall inquire into the efficiency 


09 92 Cong. Rec. 6372, June 6, 1946. 
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and economy with which departments and agencies are 
operated. It is pursuant to this authority that the com¬ 
mittee has acted in the case of the Customs Bureau. We 
firmly believe that our work will be conducive to greater 
economy and better administration in Bureau. 

“As time goes on the committee will take up the work 
of other bureaus and departments with a view to recti¬ 
fying inequities and removing unnecessary administra¬ 
tive controls created by legislation to establish a closer 
working relationship between the Congress and the 
executive branch; and to create a more direct and uni¬ 
form control by the Congress of expenditures by the 
executive branch.” 70 (Emphasis added.) 

On May 20, 1948, Senator Ferguson, then Chairman of 
the Senate Committee on Expenditures, submitted a report 
to the Senate on an investigation of the disposal of surplus 
property, and made the following statement: 

“Mr. Ferguson. Mr. President, from the Committee 
on Expenditures in the Executive Departments, I ask 
unanimous consent to submit a report on the disposal 
of surplus property which has been prepared by the 
Surplus Property Subcommittee of that committee. 

“Before sending the report to the desk, I desire to 
make a brief statement concerning the investigations 
handled by this subcommittee, of which I had the honor 
of being chairman. It was the desire of this subcommittee 
to examine the over-all administration of the surplus 
disposal program by the various Government agencies 
charged with this responsibility. In order to examine 
and appraise the administration of this program, it 
was necessary for the subcommittee to investigate nu¬ 
merous specific cases involving the disposal of surplus 
property. In the report which I am now submitting, 
which has been unanimously approved by the subcom¬ 
mittee and the full committee, we attempted to make a 


70 93 Cong. Rec. 4027, Ap. 25, 1947. 
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fair and unbiased appraisal of our Government sur¬ 
plus disposal program. 

“As is stated in this report, the subcommittee believes 
that the disposal of our war surpluses should continue 
to receive the careful consideration and constant sur¬ 
veillance of the Congress. 

“With the submission of this report the surplus 
property subcommittee will have completed its work. 
However, the investigation Subcommittee of the Com¬ 
mittee on Expenditures in the Executive Departments, 
which was organized on March 1, of this year, will con¬ 
tinue to examine into the disposal of our war surpluses. 
Complaints and other matters concerning the disposal 
program which were formerly handled by the Surplus 
Property Subcommittee, will now be considered by 
the Subcommittee on Investigations, and it is the in¬ 
tention of this new subcommittee, at some later date, to 
submit further reports to the Senate concerning this 
important problem.” 71 (Emphasis added.) 

On January 17, 1949, the Investigations Subcommittee 
of the Committee on Expenditures in the Executive Depart¬ 
ments, under Chairman Ferguson, submitted its “First An¬ 
nual Report” (for the year 1948). That report dealt with 
the Subcommittee's investigations into the administration 
of export controls, Federal employees loyalty program, con¬ 
duct of the Use Koch war crime trial, investigative procedure 
in the Armed services, and Voice of America (jointly with 
the Foreign Relations Committee). 72 

The above joint investigation is a direct precedent for 
the instant investigation. That was an investigation con¬ 
ducted in 1948 by this Investigations Subcommittee and a 
subcommittee of the Foreign Relations Committee into com¬ 
plaints made about certain radio broadcasts beamed over¬ 
seas sponsored by the State Department under Public Law 
402, the same statute which set up the Information Center 
Service program under investigation in the instant case. 

71 94 Cong. Rec. 6156, May 20, 1948. 

72 S. Report 5—81st Congress, p. 6-7. 
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The debates on May 27,1948, leading to this joint investi¬ 
gation of Voice of America are much in point. Senator 
Capehart had introduced Sen. Res. 245 to authorize the 
Foreign Relations Committee to investigate the Voice of 
America. After a discussion, the President pro tem stated 
that three committees had such jurisdiction: Foreign Re¬ 
lations, Expenditures in Executive Departments, Inter¬ 
state and Foreign Commerce. The President pro tem made 
a tentative ruling that the investigation should be made by 
the Committee on Expenditures. Senator H. Alexander 
Smith, Chairman of the Foreign Relations Committee’s 
Subcommittee dealing with Voice of America legislation, 
agreed with the President pro tem in this ruling. After a 
vote of 39-34 that the Foreign Relations Committee should 
conduct the investigation, it was ultimately determined that 
the investigation should be made jointly by the Expendi¬ 
tures Committee (through its Investigations Subcommittee, 
pursuant to S. Res. 189—80th Congress) and by a sub¬ 
committee of the Foreign Relations Committee. 73 

After this joint investigation into the Voice of America, 
the Investigations Subcommittee issued an Interim Report 
entitled “Voice of America” in which it was stated that 
the purpose of the joint investigation was to determine 
responsibility for the criticized broadcasts and to see that 
the function of the Voice of America program “be strength¬ 
ened and protected against mistakes and misuse.” 74 

In addition, as a result of this joint investigation, both 
the Investigations Subcommittee and the Foreign Rela¬ 
tions subcommittee issued a Joint Report entitled “Voice 
of America,” dated January 13, 1949. This Joint Report 
and the Interim Report of the Investigations Subcommittee 
are identical except that the Joint Report names the mem¬ 
bers of the two subcommittees and explains that the Joint 
Report was filed in the 81st Congress by permission of 
the Senate obtained in the 80th Congress. 78 


73 94 Cong. Rec. 6552-6562. 

74 S. Report 1775 (Part 4)—80th Congress, p. 1. 

75 S. Report 2—81st Congress, see p. 1. 
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This direct precedent for the instant investigation is dis¬ 
posed of in appellant’s brief (p- 15-16) by quoting from 
Senator Connally who spoke in opposition to the investi¬ 
gation being made solely by the Committee on Expendi¬ 
tures. Appellant states that as a result of Senator Con¬ 
nally’s remarks “the Resolution was referred to the Com¬ 
mittee on Foreign Relations, ’ ’ but fails to state the fact that 
joint hearings were held and a joint report issued. Ap¬ 
pellant in footnote 1 on page 16 of his brief, evidently re¬ 
ferring to this joint investigation, states that ‘ ‘ the McCarthy 
Committee had assumed power to investigate the Voice of 
America in the preceding Congress.” Appellee suggests 
that it is inaccurate and misleading to refer to this joint 
investigation, resulting in a joint report, as an assumption 
of power by the Investigations Subcommittee. Appellant is 
further in error in calling it the “McCarthy Committee” 
because Senator McCarthy was not then a member of the 
Investigations Subcommittee. 

On August 7, 1948, Senator Ferguson, Chairman of the 
Investigations Subcommittee, made a speech on the floor 
about its inquiry into the loyalty program in which he 
stated: 

“The case of William W. Remington and the recent 
hearings of the Subcommittee on Investigations of the 
Senate Committee on Expenditures in the Executive 
Departments, has brought into bold relief certain funda¬ 
mental issues which I believe deserve the attention of 
the Senate at this time. 

“The subcommittee, as Members of the Senate know, 
is charged with the responsibility of examining into 
the efficiency of governmental operations in the execu¬ 
tive departments. In the course of one such examina¬ 
tion undertaken some months ago into the Govern¬ 
ment’s export-control program, it was brought to our 
attention that one William W. Remington, a high of¬ 
ficial of the Office of International Trade, which ad¬ 
ministers the strategically vital export-control program, 
had been under surveillance by the FBI, and in fact 
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had been called before a Federal grand jury which was 
investigating subversive elements in this country. 

• • • • • 

“That information, and the development of other in¬ 
formation including the fact that Remington had held 
other governmental positions of trust while under sur¬ 
veillance, and the fact that dismissal proceedings ulti¬ 
mately were brought against him under the loyalty pro¬ 
gram, suggested to our committee a question as to how 
the program of loyalty checks, designed to weed out 
of Government service persons suspected of subversive 
activity or associations, was working out in practice. 

“It seemed inconceivable that in an efficiently operat¬ 
ing loyalty program an individual whose loyalty was 
apparently suspected could have held three important 
governmental positions, and been elevated to one which 
involved the regular handling of secret and vital in¬ 
formation and data. 

“The committee was unanimous in the belief that the 
circumstances under which such a thing could occur 
should be brought to light and examined fully to de¬ 
termine, first the efficiency with which the loyalty- 
check program for which $11,000,000 had been appro¬ 
priated was being carried out; and second, whether ex¬ 
isting law and present rules, policies, and procedures 
of administrative departments are adequate and. suf¬ 
ficient to protect the public interests in enabling ad¬ 
ministrative officials to prevent the infiltration into the 
Government of the United States of persons who are 
disloyal to it.” 78 (Emphasis added.) 

In 1948, when the Committee on Expenditures had been 
functioning less than two years under the authority of 
the Legislative Reorganization Act of 1946, it was apparent 
that the name given the Committee was misleading as being 
narrower in its implications than the authority actually 


78 94 Cong. Rec. 10190, Aug. 7, 1948. 




granted to it. On May 3, 1948, the Committee proposed 
that its name be changed to Committee on Government Op¬ 
erations. This Resolution died in the Rules Committee be¬ 
cause of opposition to other provisions in it, but with no 
opposition to the change in name. 77 

On March 3, 1952, the Rules Committee reported favor¬ 
ably S. Resolution 280 changing the name of the Commit¬ 
tee on Expenditures in Executive Departments to the Com¬ 
mittee on Government Operations. The reason for change 
in the name of the Committee is stated by its chairman, 
Senator McClellan, in a letter to the Rules Committee 
printed with unanimous consent in the Congressional 
Record: 

“This committee is proposing the indicated change 
in the present title, in view of the fact that it is mis¬ 
leading and the committee’s functions and duties are 
generally misunderstood by the public. Some members 
of the committee indicated that they had refrained 
from using the committee letterhead because of this 
fact and that they had received a number of com¬ 
munications which indicated confusion in the minds of 
the public regarding the exact functions and purposes 
of the committee. 

“In suggesting the proposed change the committee 
based its decision on what it considers to be the major 
or primary function of the committee under the pre¬ 
scribed duties assigned to it to study { the operations 
of Government activities at aU levels with a view to de¬ 
termining its economy and efficiency.’ It was the 
unanimous view of the members of the committee that 
the proposed new title would be more accurate in de¬ 
fining the purposes for which the committee was created 
and in clearly establishing the major purpose it 
serves.” 78 (Emphasis added.) 

77 98 Cong. Rec. 1701-1702, March 3, 1952. 

78 Id. 1702. 
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This Resolution was passed without opposition and this 
Committee has ever since been known as the Committee on 
Government Operations. 

On July 2, 1952, Senator Hoey, Chairman of the Com¬ 
mittee on Government Operations, submitted an Interim 
Report of its Senate Permanent Subcommittee on Investi¬ 
gations on its inquiry into the sale of surplus property. On 
the floor, Senator Hoey made the following statement: 

“• # # This subcommittee, since its creation in 1948, 
has made a number of investigations into the improper 
activities of influence peddlers in government. The 
subcommittee has also made a number of reports to 
the Senate dealing with the same subject. I am of the 
opinion that these inquiries which have spotlighted the 
corrupt and improper activities of these peddlers of 
influence have assisted in alerting the Congress and 
the public to the problem which existed. The subcom¬ 
mittee from time to time has also made various recom¬ 
mendations and suggestions with a view of curtailing 
and, if possible, eliminating the influence racket.” 73 

These are but a few of many references to reports and 
debates in the Senate showing that the Committee on Gov¬ 
ernment Operations (and its Permanent Subcommittee on 
Investigations) had and used the broad authority granted 
to it by the plain words of the Reorganization Act, and 
that this was with the full knowledge and approval of the 
Senate which continued to appropriate to it increased sums 
of money to carry on those duties. 

We do not point to these matters and to these references 
as indicating ratification by the Senate of the acts of the 
Committee. We point to them as showing that the Senate 
in creating this Committee meant the plain words of grant 
of authority to have their obvious meaning, and their ob¬ 
vious meaning authorizes the Subcommittee to conduct the 


78 98 Cong. Rec. 8811. 
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instant inquiry into the State Department Information 
Program. 

B. Investigation of the Information Center Service Pro¬ 
gram of the State Department was not an Inquiry into 
Foreign Affairs which fell exclusively within the ju¬ 
risdiction of the Committee on Foreign Relations. 

Appellant states that the administration of Public Law 
402 was part of our foreign affairs and as such was within 
the jurisdiction of the Committee on Foreign Affairs. This 
is unquestionably true. But it does not follow that the 
Government Operations Committee does not have jurisdic¬ 
tion and duties with respect to the operation of the Act 
“with a view to determining its economy and efficiency,” 
as set out in Counterstatement B and in Point IA, above. 

Appellant refers particularly to the investigation of the 
Overseas Information programs made by the Foreign Af¬ 
fairs Committee in 1952 and 1953 and from this concludes 
that the Committee on Government Operations was “pro¬ 
hibited” from making an investigation of the operation of 
the programs. The Foreign Relations Committee made an 
elaborate 208 page report on the Overseas Information Pro¬ 
grams on June 15, 1953, one month before the Investiga¬ 
tions Subcommittee questioned appellant. That report is a 
detailed survey but contains no indication that the In¬ 
formation Center program was being administered in such 
a way that its funds were used to place books written by 
Communists on the shelves of the overseas libraries. 80 This 
and other shortcomings the Investigations Subcommittee 
report fully set out together with definite findings and rec¬ 
ommendations for the improvement of the program with a 
view of improving its efficiency and economy. 81 The Sub¬ 
committee’s investigation and report was thus an important 
addition to the broad investigation and report by the For¬ 
eign Relations Committee. 

Considerable overlapping of committee jurisdiction and 


80 S. Report 406—83rd Congress. 
81 S. Report 879, supra. 
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duties frequently occurs, but it is no concern of the courts 
in what way, or how efficiently or how economically, Con¬ 
gress keeps house. “The courts have no authority to speak 
or act upon the conduct by the legislative branch of its own 
business, so long as the bounds of power and pertinency 
are not exceeded, * * V’ 82 

Directly in point, it has been held that the fact that an¬ 
other committee may also have power to inquire into the 
subject cannot avail a recalcitrant witness. 83 

The Committee on Government Operations (and its Sub¬ 
committee) has, however, duties specifically within the field 
of foreign relations. It has the duty of “studying inter¬ 
governmental relationships * * * between the United States 
and international organizations of which the United States 
is a member.” 84 

Sec. 3 of Public Law 402 85 provides that information con¬ 
cerning the participation of the United States in the United 
Nations shall be stressed in carrying out the objectives of 
the Act. 

Among the “general interpretations” of Public Law 402 
are the following: 80 

“2. The present hostile propaganda campaigns di¬ 
rected against democracy, human welfare, freedom, 
truth, and the United States, spearheaded by the Gov¬ 
ernment of the Soviet Union and the Communist Par¬ 
ties throughout the world, call for urgent, forthright, 
and dynamic measures to disseminate truth. The truth 

82 Barsky v. U.S., 167 F. 2d 241, 250 (C.C.A.D.C., 1948), reh. 
denied, 339 U.S. 971 (1950). See also Dennis v. U.S., 171 F. 2d 986, 
988 (C.C.A. D.C., 1948), afj’d., 339 U.S. 162 (1950). 

83 U.S. v. Dennis, 72 F Supp. 417, 420, afl’d., Dennis v. United 
States, supra, note 82. 

84 Legislative Reorganization Act, Sec. 102(1) (g) (2) (D), supra, 

p. 2. 

85 P. 4, supra. 

88 S. Report 811—80th Congress, January 7, 1948, p. 3-5, report¬ 
ing favorably on H.R. 3342 which became Public Law 402. See 
also H. Report 416—80th Congress, May 21, 1947, also reporting 
favorably on H.R. 3342, with particular reference to UNESCO, at 
p. 6. 
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can constitute a satisfactory counterdefense against ac¬ 
tions which can only be described as psychological war¬ 
fare against us as well as the purposes of the United 
Nations.” 

• • • • • 

“13. We have noted no incompatibilities between our 
national programs and American participation in the 
United Nations and especially the United Nations Edu¬ 
cational, Scientific, and Cultural Organization (UN¬ 
ESCO). Indeed, certain portions of the national pro¬ 
gram are necessary to carry out our responsibilities 
to UNESCO. On the other hand, these international 
organizations are not yet substitutes for the conduct of 
our own public relations activities.” 

Besides the United Nations, other international organ¬ 
izations of which the United States was a member at the 
time of the instant hearings were Organization of American 
States (formerly Pan American Union), Inter-American 
Defense Board, Inter-American Cultural Council, North 
Atlantic Treaty Organization (NATO), and International 
Labor Organization, among others. Under the Reorganiza¬ 
tion Act Sec. 102(1) (g) (2) (D) the Committee on Govern¬ 
ment Operations would be charged with studying the impact 
of the operation of the Information program upon these 
organizations. 

Point II 

The Permanent Subcommittee on Investigations Had Authority 
to Conduct This Investigation. 

The Senate has always recognized the power of its com¬ 
mittees to act through subcommittees and it has frequently 
expressly affirmed this power in its rules and resolutions. 87 

87 Legislative Reorganization Act of 1946, Secs. 133(f), 134(a) 
and (b), 60 Stat. 831; Standing Rules of the Senate, Rule XXV, 
3(a) and (b); expressly as to this Committee, S. Res. 189—80th 
Congress, January 28, 1948 (Government Ex. #12, JA. 27), and 
S. Res. 40—83rd Congress, January 30, 1953 (Government Ex. 
#13, JA. 28). 
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At an organization meeting in 1948 the Committee on Ex¬ 
penditures created the Subcommittee on Senate Investiga¬ 
tions and delegated to it the full Committee authority. 88 

On January 16, 1952, the name of the Subcommittee on 
Senate Investigations was changed to Permanent Subcom¬ 
mittee on Investigations. 89 

In January, 1953, the Chairman of the Committee ap¬ 
pointed the seven Senators from the Committee to comprise 
the Permanent Subcommittee on Investigations for that 
session. 90 

In February or March, 1953, after a discussion of com¬ 
plaints to the effect that the library program of the In¬ 
formation Service instead of fighting communism was ac¬ 
tually serving the cause of Communism by using the books 
of Communist authors in the overseas libraries, the Perma¬ 
nent Subcommittee on Investigations unanimously author¬ 
ized an investigation into the operation of the Information 
Service by the State Department, to determine the efficiency 
and economy of the program in order to find out whether 
it was carrying out the objectives of Public Law 402. This 
action by the Subcommittee was in compliance with a rule 
of the Committee that major investigations of the Subcom¬ 
mittee must be authorized by a majority of the Subcommit¬ 
tee or the full Committee. 91 


88 J.A. 34-35. The Senate is a continuing body and its committees 
continue until their successors are appointed. McGrain v. Daugh¬ 
erty, 273 U.S. 135, 180-182 (1926); Legislative Reorganization Act 
of 1946, Sec. 102(3), 60 Stat. 820. 

89 JA. 36-37. 

80 JA. 39-40. 

91 See p. 5-7, supra. 
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Point HI 

The Question Whether Appellant Was a Member of the Com¬ 
munist Conspiracy at the Time He Wrote the Books Which 

Were Placed in the Information Centers Was Pertinent to 

the Matter under Inquiry by the Subcommittee . 82 

The question which appellant refused to answer w*as 
clearly pertinent to the investigation being conducted by 
the Subcommittee into the operation of the Information 
Service by the State Department. 

Public Law 402, which provided for the United States In¬ 
formation Service, stated its objective to promote a better 
understanding of the United States in other countries by 
disseminating abroad information about the United States, 
its people, and policies promulgated by the Congress, the 
President, the Secretary of State and other responsible of¬ 
ficials of government having to do with matters affecting 
foreign affairs . 93 

The State Department determined that it was the pur¬ 
pose of the overseas libraries to fight Communism and so 
informed a Subcommittee staff member before the investi¬ 
gation was commenced . 94 

Mr. Humphrey, Acting Director of the Information Cen¬ 
ter Service, wrote the Subcommittee that the purpose of 
the overseas library program was to reflect American ob¬ 
jectives “to advance the ideas of America in the struggles 
against communism.” 85 

02 It should be noted that appellant’s statement of this Point 
refers to the question as “concerning appellant’s political affilia¬ 
tions.” But the question appellant refused to answer was whether 
he had been a member of the “Communist conspiracy” when he 
wrote the books. This is a broader question than membership in 
the Communist Party, but even that question does not concern 
“political affiliations” in the usual legal sense because the Com¬ 
munist Party is not a political party but is a subversive conspiracy 
dedicated to the overthrow of our form of government. See Point 
V, infra. 

93 See p. 4, supra. 

94 See p. 6, supra. 

95 See p. 8, supra. 
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The State Department was of the opinion that hooks by 
Communist authors should not be in the libraries, 96 with 
which view Dr. Conant, High Commissioner of Germany, 
agreed, stating that he would favor removing such books 
from the libraries. 97 

Mr. Humphrey stated on June 15, 1953, that books by 
Communist authors had been ordered off the library shelves 
and they would order off other such books when they were 
found. Mr. Humphrey added that they did not have re¬ 
sources to determine even all the known, much less the 
covert, Communists in the United States, but that when 
Communist authors are made known to the Service it 
would be in a position to remove their books. He pointed 
out that the Service was not able to undertake investigative 
responsibility. 98 

The Foreign Relations Committee found that wise selec¬ 
tion of books for the libraries abroad is “fundamental to 
the success of this undertaking,” and that “writings of 
Communists or Communist sympathizers should not be 
tolerated in any manner which would indicate their accept¬ 
ance by the American people.” 99 Although this statement 
of policy was announced by the Foreign Relations Com¬ 
mittee, it made no finding and gave no consideration to the 
fact that such books were in fact in the libraries. This the 
Subcommittee on Investigations did. 

The reasons for keeping the books of Communist authors 
out of the libraries, regardless of the obvious content of 
the books, were real and substantial, it being stated to the 
Subcommittee that it is impossible to write anything with¬ 
out taking some sort of a stand on social issues, 100 that in¬ 
clusion of books by Communist authors would give prestige 
to the author and his writings and would infer approval 


86 Id. 

87 See p. 9, supra. 

98 See p. 10, supra. 

88 Id. 

100 Stated by Hammett who claimed the privilege against self- 
incrimination as to whether he was himself a member of the Com¬ 
munist Party. See p. 9, supra . 
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of both by the United States Government, 101 and that book 
royalties received by Communist authors from the purchase 
of books by the government would find their way into Com¬ 
munist coffers- 102 When the Subcommittee sought to find 
out if Hammett had contributed any such royalties to the 
Communist Party it was thwarted by a claim of privilege 
against self-incrimination. 103 

The Information Service ban on books by Communist 
authors when they can be so identified appears to be rea¬ 
sonable and of obvious wisdom, 104 and the extent of the 
use of such books in the overseas libraries was a measure 
of the efficiency and economy of the Information Center 
program. 

Against this background of objectives, policies and rea¬ 
sons therefore, the Subcommittee received complaints that 
a hundred or more Communists or fellow travelers had 
been writing for the library phase of the Information Serv¬ 
ice program, some of their books being anti-American and 
pro-Communist, so as to indicate that the library program 
was actually serving the cause of Communism. 105 

The Subcommittee sought to determine whether appel¬ 
lant was a Communist when he wrote the three books, copies 
of which had been placed in overseas Information Center 
libraries in fourteen locations throughout the world. The 
Subcommittee attempted to ascertain this from appellant 
himself and asked him whether he was a member of the 
Communist conspiracy when he wrote these books. That 
question was obviously pertinent to the matter under in¬ 
quiry. 

Appellant contends in his brief that the question was too 
remote in time. “The Guggenheims” was published in 

101 See p. 6-7, supra. 

102 See p. 9, supra. 

103 Id. 

104 The existence and the reasonableness of the policy to ban such 
books serves to pinpoint the pertinency of the question asked ap¬ 
pellant. However, the question would as well be pertinent if no 
such policy had been adopted, in order for Congress to determine 
if it should be adopted; and if it were an unreasonable and ill- 
advised policy, to determine if it should not be abandoned. 

105 See p. 6, supra. 
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1937, “The Astors” in 1941, “The History of the Oil Work¬ 
ers International Union” in 1950. 106 The latter book was 
placed in the libraries abroad in May 1951, 107 and the other 
two at some undetermined time subsequent to the commence¬ 
ment of the program in 1948. The principal significance 
of appellant’s membership in the Communist conspiracy 
at the time when he wrote these books is during the period 
in which they were used in the overseas libraries, which in¬ 
cluded the time of his testimony before the Subcommittee, 
because they were not ordered withdrawn until February 
9, 1954. 108 

Appellant contends in his brief that the “political views” 
of an author of books in the overseas libraries is not per¬ 
tinent to the question of whether the libraries were being 
operated to carry out their function under the law. 

Having in mind that the purpose of the overseas libraries 
was to fight Communism and that the question was as to 
membership in the Communist conspiracy at the time the 
books were written, the decision in Lawson v. United 
States 109 is in point as to the pertinency of the question. 
There pertinency of the question as to Lawson’s Communist 
Party membership was found by the court without regard 
to the actual content of his screen scripts and without there 
being a policy (which we have here) that Communist authors 
should be banned from the operation (the moving picture 
industry). 110 The language of the court is particularly ap¬ 
plicable to the instant case: 

“No one can doubt in these chaotic times that the 
destiny of all nations hangs in balance in the current 
ideological struggle between communistic-thinking and 

106 J.A. 137. 

107 J. A. 118. 

108 See p. 12, supra. 

100 176 F. 2d 49, 53 (C.CA. D.C. 1949), cert. den. 339 U.S. 934 
(1950). 

110 Pertinency was found in the Lawson case with respect to the 
House Un-American Activities Committee, but in the matter be¬ 
ing investigated there and also in the instant case the purpose of 
the committee was the same: to determine the extent of the pres¬ 
ence of Communists in the particular activity. 
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democratic-thinking peoples of the world. Neither 
Congress nor any court is required to disregard the 
impact of world events, however impartially or dispas¬ 
sionately they view them. It is equally beyond dispute 
that the motion picture industry plays a critically pro¬ 
minent role in the molding of public opinion and that 
motion pictures are, or are capable of being, a potent 
medium of propaganda dissemination which may in¬ 
fluence the minds of millions of American people. This 
being so, it is absurd to argue, as these appellants do, 
“that questions asked men who, by their authorship 
of the scripts, vitally influence the ultimate production 
of motion pictures seen by millions, which questions re¬ 
quire disclosure of whether or not they are or ever 
have been Communists, are not pertinent questions. 
Indeed, it is hard to envisage how there could be any 
more pertinent question in these circumstances where 
the Committee was then investigating, pursuant to 
statutory authorization, ‘extent, character, and objects 
of un-American propaganda activities in the United 
States,’ and ‘the diffusion within the United States of 
subversive and un-American propaganda that is insti¬ 
gated from foreign countries or of a domestic origin 
and attacks the principle of the form of government 
as guaranteed by our Constitution,’ and where, as was 
said in the Bar sky case, Communistic ideology ‘is anti¬ 
thetical to the principles which underlie the form of 
government incorporated in the Federal Constitution 
and guaranteed by it to the States.’ ” 

We believe pertinency to be even stronger on the facts 
in the instant case. 

Point IV 

Appellant Had No Right under the First and Ninth Amendments 
to Refuse to Answer the Question as to Membership in the 
Communist Conspiracy. 

If the subject matter under inquiry is one as to which 
Congress may legislate and as to which this Committee is 
authorized to investigate, then the Committee may, be- 
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cause of the nature of the world-wide Communist move¬ 
ment, 111 ask a witness a pertinent question as to his Com¬ 
munist activities and he may not refuse to answer because 
of any First Amendment rights of freedom of speech or 
political opinion. Barsky v. United States, 167 F. 2d. 241 
(C.C.A. D.C., 1948), cert, den., 334 U.S. 843 (1948); Lawson 
v. United States, 176 F 2d 49 (C.C.A. D.C., 1949), cert, den., 
339 U.S. 934 (1950); Morford v. United States, 176 F 2d. 54 
(C.C.A. D.C., 1949), rev’d. on other grounds, 339 U.S. 258 
(1950); Marshall v. United States, 176 F. 2d. 473 (C.C.A. 
D.C., 1949), cert, den., 339 U.S. 933 (1950); Watkins v. 
United States, -F. 2d.- (C.A. D.C., No. 12797, de¬ 

cided April 23, 1956). 

Appellant contends that his rights under the Ninth 
Amendment have been violated. However, the question re¬ 
fused of answer here does not raise any such question. A 
similar contention was made 112 in the Lawson case where 
it was considered not to “merit discussion.” 

Point V 

The Question as to Membership in the “Communist Conspiracy” 

Was Sufficiently Precise in Meaning as to Have Been Under¬ 
stood and Answered by Appellant. 

Appellant contends in his brief that the question as to 
whether he had been a member of the “Communist con¬ 
spiracy” was “both unfamiliar and imprecise”. 

It is apparent that appellant at the hearing did not re¬ 
gard the term “Communist conspiracy” as unfamiliar or 
imprecise, and it will be shown that the term is one whose 
meaning is to be found in legislative findings, statutory en¬ 
actments and judicial decisions. 

The entire testimony of appellant before the Subcommit- 

111 Rvmely v. United States, 197 F. 2d 166 (CA.D.C., 1952), is 
then inapposite because “ # * * Communism and the Commu¬ 
nists are, in the current world situation, potential threats to the 
security of the country” (Prettyman, J., at p. 173, distinguishing 
the Barsky case). 

112 Lawson v. United States, supra, Records and Briefs, Court of 
Appeals, D.C., Vol. 772, Appellant’s Brief, p. 78-79. 



3& 


tee is fully set out by summarization and verbatim iii 
Counterstatement B of this brief 113 and it will not be re¬ 
peated here. 

It is important to note that appellant’s refusals to an¬ 
swer the question for which he was cited and convicted, as 
to membership in the “Communist conspiracy”, were stated 
by him to be on the same grounds (First Amendment rights 
and lack of Committee authority) as had been his refusal 
to answer the first question put to him, as to “Communist 
Party” membership. Appellant at no time requested a 
clarification of “Communist conspiracy” now asserted to 
be too vague nor did he in any way indicate that that term 
was not fully understood by him and that it was in any 
way less precise than “Communist Party”. 

It is clear from appellant’s own testimony at the instant 
trial that the presently asserted “vagueness” of the term 
“Communist conspiracy” was no part of the reason for 
his refusal to answer the question. 

On cross-examination he stated: 

“Certainly I would have refused to answer questions 
dealing with membership in any political organization 
and among them the Communist Party or this so-called 
Communist conspiracy.” 

He stated that he would refuse to answer such questions 
before any congressional committee. He further stated 
that after he received his subpoena and before he came 
down to testify he had decided not to answer such ques¬ 
tions. 114 

After hearing the evidence as to appellant’s refusal to 
answer the Subcommittee’s question and after hearing ap¬ 
pellant’s testimony in his own defense at the trial. Judge 
McGarraghy found as follows in his opinion denying ap¬ 
pellant’s motion for acquittal at the close of the case: 

“• • • defendant had no difficulty in understand¬ 
ing what was meant by ‘Communist conspiracy’ at the 

113 See p. 13-14, supra. 

114 J A. 156-157. 
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time of contempt, for he refused to answer the ques¬ 
tion.” 118 

“Communist conspiracy” has become in recent years a 
term of fixed and precise meaning on the part of Congress 
and the courts, as well as in the minds of the public at large. 
The term “Communist conspiracy” embraces more than 
mere membership in the Communist Party of the United 
States, for it is well recognized that many persons beside 
so-called “hard-core Communists” have knowingly and 
willfully participated in activities designed to foster the 
aims and objectives of the world Communist movement. 
Certainly, the Committee’s inquiry pertained to the foster¬ 
ing of certain of these aims and objectives through the 
activities of both Communist Party members and others in 
league with them in connection with the Information Service 
program. 

The present widespread understanding and acknowledg¬ 
ment of the existing Communist conspiracy has gradually 
evolved since the appearance on the American scene, prior 
to World War I, of scattered groups of anarchists and 
others who advocated political violence as a substitute for 
the processes of the ballot and constitutional reform. (See 
Dennis v. United States, 341 U.S. 494, 562-563, Opinion of 
Mr. Justice Jackson.) As early as 1930, investigations were 
conducted by congressional committees into Communist 
propaganda and activities in the United States. 118 

The vulnerability of the republican form of government 
to conspiracies guided from abroad, ready to assume and 
keep total power by illegal means as soon as the time 
became propitious, became well understood in this country 

110 135 F.Supp. at p. 594, JA. 8. 

118 See pp. 216-217, Internal Security Manual (Senate Committee 
on Foreign Relations), Sen. Doc. 47, 83rd Cong., 1st Sess. See 
also Government’s brief, at pp. 6-16, filed with this Court in Com¬ 
munist Party v. Subversive Activities Control Board, No. 11850, 
Records & Briefs, Court of Appeals, D.C., Vol. , for a concise 
history of prior Congressional inquiry and statutes dealing with 
various aspects of the Communist conspiracy and subsequent 
court decisions relating to the problem. 
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by the late 1930’s. 117 By 1939, it had become readily ap¬ 
parent from the mass of oral and documentary evidence 
collected by the Congress for the previous nine years, that 
both the Communist International and the Communist Party 
of the United States were devoted to a program of over¬ 
throwing the United States Government through violent 
revolution, and that the American Communist Party, al¬ 
though masquerading as a domestic political party, was 
completely controlled both as to policy and leadership from 
abroad. 118 

Following World War II, further investigation disclosed 
the continued activities of the Soviet Union in the United 
States on an extensive and conspiratorial basis. Com¬ 
munist Party members and numerous others were disclosed 
as having participated in those activities. For example, 
this was found to be true even with respect to Soviet espio¬ 
nage activities, in connection with, which it was established 
that both Communist Party members and others willfully 
and knowingly had participated in the transmission of valu¬ 
able atomic and radar data to the Soviet Union. 119 See 
United States v. Rosenberg, 195 F. 2d 583 (C.A. 2, 1952) 
cert, den., 345 U.S- 965. 

It is not surprising, therefore, that Mr. Justice Jackson, 
in American Communications Association v. Douds, 339 
U.S. 382 (1950) was moved to devote practically an entire 
concurring opinion to the Communist menace, stating, at 
p. 424: 


117 Loewenstein, Legislative Control of Political Extremism in 
European Democracies (1938), 38 Col. Lit. 591, 725. 

118 See p. 216-219, Internal Security Manual, Sen. Doc. 47, 83rd 
Cong. See also H. Rep. 153, 74th Cong. (1935) p. 21. 

119 The Shameful Years (1952)—Thirty Years of Soviet Espio¬ 
nage in the United States (H.Rep. No. 1229, 82d Cong., 2d Sess.), 
pp. 5-7, 15. Report of the Subcommittee to Investigate the Ad¬ 
ministration of the Internal Security Act and other Internal Se¬ 
curity Laws of the Committee on the Judiciary (83rd Cong., 1st 
sess., Committee Print) dated July 30, 1953, entitled “Interlock¬ 
ing Subversion in Government Departments, pp. 1-4. See also 
United States v. Hiss, 185 F. 2d 822 (CA. 2, 1950), cert. den. 340 
U.S. 948. 
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“From information before its several Committees 
and from facts of general knowledge, Congress could 
rationally conclude that, behind its political party fa¬ 
cade, the Communist Party is a conspiratorial and 
revoluntionary junta, organized to reach ends and to 
use methods which are incompatible with our consti¬ 
tutional system.” 120 (Emphasis added.) 

One of the first of the several ways in which Congress 
has endeavored to deal with the Communist problem has 
been in that portion of the Alien Registration Act of June 
28, 1940, 54 Stat. 671, known as the Smith Act. There 
Congress made it a criminal offense (1) to advocate the 
overthrow of the government by force and violence, and 
(2) to conspire to so advocate. The constitutionality of 
this provision, as applied to a charge under the second 
part of the statute directed against eleven national officers 
of the Communist Party, was first upheld in Dennis v. 
United States, 341 U.S. 494 (1951). The Court, speaking 
through Mr. Justice Vinson, stated, at p. 510-511: 

“The formation by petitioners of such a highly or¬ 
ganized conspiracy, with rigidly disciplined members 
subject to call when the leaders, these petitioners, felt 
that the time had come for action, coupled with the 
inflammable nature of world conditions, similar up¬ 
risings in other countries, and the touch-and-go nature 
of our relations with countries with whom petitioners 
were in the very least ideologically attuned, convince 

120 Compare: Stalin’s Speeches on the American Communist 
Party, (May, 1929), reproduced in pamphlet form by the Central 
Committee of the Communist Party, U.S.A., where Stalin, in dis¬ 
cussing the disruptive effect of factionalism, states “as a result 
of which the whole internal life of our Party is robbed of its con- 
spirative protection in the face of the class enemy.” (Emphasis 
added.) 

This pamphlet may also be found as Petitioner’s (Government’s) 
Exhibit 109, p. 2, in Brovmell v. Communist Party, No. 51-101, 
Subversive Activities Control Board, as contained in the record 
on the appeal of that case filed with this Court, sub. nom., Com¬ 
munist Party v. Subversive Activities Control Board, No. 11850. 







us that their convictions were justified on this score.’* 
(Emphasis added.) 


Subsequent to the Dennis case, a number of additional 
convictions under the Smith Act have been upheld in var¬ 
ious Courts of Appeal. Several of those cases merit com¬ 
ment here. In Frankfeld v. United States, 198 F. 2d 679, 
(C.C.A. 4, 1952), the court noted, at p. 868, 

“the connection of the conspiracy in which the Com¬ 
munist Party was engaged . . . 

and, at p. 689, that the defendants had 

“. . . entered the conspiracy ... by becoming 
members of the party. . . .” 

And the same court, ^ Scales v. United States, 121 recently 
has upheld convictions under the first, or membership, 
clause of the statute, noting, at p. 587 of its opinion, that the 

“. . . effect of the membership clause is to define 
as well as make criminal a conspiracy to overthrow the 
government,” (Emphasis added.) 

and, at p. 588, that 

“what the statute denounces is a conspiracy to over¬ 
throw the government by violence. . . .” (Emphasis 
added.) 

See also the approval of the decision in the Scales case by 
another appellate court in United States v. Lightfoot, 122 
where an additional conviction under the same clause was 
upheld. 

In United States v. Mesarosh, 123 the court, much in the 
fashion of the Supreme Court in the Dennis case, upheld 
the charge of the trial court respecting “the existence of 
such a highly organized conspiracy, with rigidly disciplined 
members subject to call when the leaders feel that the time 

121 227 F.2d 581 (C.CA. 4, 1955.) 

“*228 F.2d 861, 870 (C.CA. 7, 1956). 

123 223 F.2d 446, 456-457 (C.CA. 3,1955). 



has become opportune for action . . .” (Emphasis added). 
See also Yates v. United States. 12 * 

In upholding convictions under the Smith Act, another 
appellate court was even more explicit. In that case, 
United States v. Flynn , 125 the indictment had been returned 
on June 20, 1951, and the opening statement was made 
on April 24, 1952. In the interim, various motions were 
made on behalf of the defendants. The Court of Appeals, 
in upholding the denial below of certain of these motions, 
stated at pp. 373-374: 

“. . . The voluminous papers upon which these 
motions [for a continuance of the trial] were based 
really set forth no more than what otherwise have been 
judicially noticed, namely that the vast majority of 
the American people regard Communism with deep- 
rooted antipathy, and that as events unfolded since the 
close of World War II many people have come more 
and more to regard Communism as committed to the 
overthrow of our Government by force or violence, a 
belief which has found expression in the enactment of 
the Internal Security Act of 1950, 64 Stat. 987, 50 
U.S.C.A. $ 781, et seq., and more recently, a statute 
purporting to outlaw the Communist Party in this 
country. See Communist Control Act of 1954, Public 
Law 637, 83d Congress, 50 U.S.C.A. $ 841 et seq. But 
granting all this, are we now to say that a member of 
the Communist Party charged with advocating the 
overthrow of the Government by force or violence, or 
with conspiring to that end, may not be tried until 
general opinion in this country about Communism has 
changed or abated? To this we th™V there can be but 
one answer, which was put by Judge Hand in the Dennis 
case, 183 F.2d at page 226. . . . : [Quotation from 
Dennis case omitted]. 

• • • • • 

124 225 F.2d 146,162-163 (C.CA. 9,1955), cert . granted, 350 U.S. 
860 (1956). 

125 216 F^d 354 (C.CA. 2,1954), cert . den., 348 U.S. 909 (1955). 
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“Indeed, to hold otherwise would he tantamount to 
judicial proscription of the Smith Act, as applicable 
to members of the Communist Party, at least so long 
as the Internal Security Act of 1950 and the Commu¬ 
nist Control Act of 1954 are on the books, since those 
statutes which must presumably be taken as reflecting 
prevailing public opinion, find the Communist Party 
to be a conspiratorial instrument dedicated to the over¬ 
throw of the Government, if necessary by force and 
violence.’’ (Emphasis added) 

It is noteworthy that the judgments of conviction entered 
in the Flynn case by the trial court, following a verdict, on 
February 3, 1953, occurred several months prior to the 
contempt committed by the defendant, O’Connor, in the 
instant case. 

As noted in the Flynn opinion, Congress in the Internal 
Security Act of 1950, supra, has already made certain legis¬ 
lative findings relating to “World Communist movement” 
and the threat posed by “such world-wide conspiracy”. 
Since these findings are lengthy and detailed, they have 
been set forth in the appendix to our brief. It may be noted 
here, nonetheless, that Congress has found that “constit¬ 
uent elements of the world-wide Communist movement . . . 
promote the objectives of such movement by conspiratorial 
and coercive tactics . . .’’as well as on a “secret, con¬ 
spiratorial basis” and through “affiliated organizations”. 
See Sec. 2, particularly subsections (1), (6), (7), and (15) 
of that Act. 

In the Communist Control Act of 1954, which also has 
been noted by the court in the Flynn case, Congress has 
further found and declared “that the Communist Party 
of the United States, although purportedly a political party, 
is in fact an instrumentality of a conspiracy to overthrow 
the Government of the United States. ...” (Emphasis 
added.) The remainder of these findings, in view of their 
length and pertinency, are set forth in the appendix to our 
brief. 

These statutory “indictments” of Co mmuni sm are even 
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binding upon the courts, for as stated in Kremen v. United 
States: 128 

“Sections 2 and 101 of the Internal Security Act of 
1950 (50 USCA Secs. 781 and 811) contain vitriolic 
phillipics against Communism. [Footnote by the Court 
omitted]. These sections are not pious generalizations 
such as might be found in a preamble or in a joint res¬ 
olution. They are formal statutory enactments by 
Congress; enactments co-equal in authority with any 
other Federal legislation; enactments that all American 
judges, State or Federal, are sworn to uphold until 
such Congressional pronouncements are declared un¬ 
constitutional by the Supreme Court.” 

See also Communist Party v. Subversive Activities Control 
Board, 127 citing American Communications Association v. 
Douds . 128 

As seen, the existence of a world-wide Communist con¬ 
spiracy dedicated to the overthrow of our government, if 
necessary, by force and violence has come to be recognized 
by Congress, the courts, and the general public. The Com¬ 
munist Party of the United States has been found to be 
only one of a number of constituent parts of this conspiracy. 
And the conspiracy has been found to include not only so- 
called “hard-core members” of the Party but many others 
as well. Some of the latter have engaged in espionage ac¬ 
tivities, often in concert with Communist Party members. 
This has been revealed not only through congressional in¬ 
vestigations but in the course of judicial proceedings. 

The existence of the Communist conspiracy is thus so well 
acknowledged and understood that the use of this term by 
the Committee must necessarily have been comprehended by 
appellant in the circumstances hereinbefore described. 
The Committee, therefore, was entitled to a response to its 
question and not categorical refusals to testify. 

128 No. 14,359, F.2d (C.A. 9, Decided on January 20, 1956) 
Slip Opinion, pp. 40-41. 

127 223 F.2d 531, 570. 

128 339 U.S. 382. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Harold D. Rhynedance, Jr., 
William Hitz, 

Assistant United States Attorneys. 
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APPENDIX 

Internal Security Act of 1950, Title I, P. L. 831, 81st 
Congress, 64 Stat. 987: 

“Necessity for Legislation 

“Sec. 2. As a result of evidence adduced before various 
committees of the Senate and House of Representatives, 
the Congress hereby finds that— 

(1) There exists a world Communist movement 
which, in its origins, its development, and its present 
practice, is a world-wide revolutionary movement whose 
purpose it is, by treachery, deceit, infiltration into other 
groups (governmental and otherwise), espionage, sabo¬ 
tage, terrorism, and any other means deemed neces¬ 
sary, to establish a Communist totalitarian dictator¬ 
ship in the countries throughout the world through the 
medium of a world-wide Communist organization. 

(2) The establishment of a totalitarian dictatorship 
in any country results in the suppression of all opposi¬ 
tion to the party in power, the subordination of the 
rights of individuals to the state, the denial of funda¬ 
mental rights and liberties which are characteristic of 
a representative form of government, such as freedom 
of speech, of the press, of assembly, and of religious 
worship, and results in the maintenance of control over 
the people through fear, terrorism, and brutality. 

(3) The system of government known as a total¬ 
itarian dictatorship is characterized by the existence 
of a single political party, organized on a dictatorial 
basis, and by substantial identity between such party 
and its policies and the government and governmental 
policies of the country in which it exists. 

(4) The direction and control of the world Com¬ 
munist movement is vested in and exercised by the 
Communist dictatorship of a foreign country. 

(5) The Communist dictatorship of such foreign 
country, in exercising such direction and control and 
in furthering the purposes of the world Communist 
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movement, establishes or causes the establishment of, 
and utilizes, in various countries, action organizations 
which are not free and independent organizations, but 
are sections of a world-wide Communist organization 
and are controlled, directed, and subject to the disci¬ 
pline of the Communist dictatorship of such foreign 
country. 

(6) The Communist action organizations so estab¬ 
lished and utilized in various countries, acting under 
such control, direction, and discipline, endeavor to carry 
out the objectives of the World Communist movement 
by bringing about the overthrow of existing govern¬ 
ments by any available means, including force if nec¬ 
essary, and setting up Communist totalitarian dictator¬ 
ships which will be subservient to the most powerful 
existing Communist totalitarian dictatorship. Al¬ 
though such organizations usually designate themselves 
as political parties, they are in fact constitutent ele¬ 
ments of the world-wide Communist movement and 
promote the objectives of such movement by conspira¬ 
torial and coercive tactics instead of through the demo¬ 
cratic processes of a free elective system or through 
the freedom-preserving means employed by a political 
party which operates as an agency by which people 
govern themselves. 

(7) In carrying on the activities referred to in para¬ 
graph (6), such Communist organizations in various 
countries are organized on a secret, conspiratorial 
basis and operate to a substantial extent through or¬ 
ganizations, commonly known as “Communist fronts”, 
which in most instances are created and maintained, or 
used, in such manner as to conceal the facts as to their 
true character and purposes and their membership. 
One result of this method of operation is that such af¬ 
filiated organizations are able to obtain financial and 
other support from persons who would not extend such 
support if they knew the true purposes of, and the ac¬ 
tual nature of the control and influence exerted upon, 
such “Communist fronts”. 
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(8) Due to the nature and scope of the world Com¬ 
munist movement, with the existence of affiliated con¬ 
stituent elements working toward common objectives 
in various countries of the world, travel of Communist 
members, representatives, and agents from country 
to country facilitates communication and is a prereq¬ 
uisite for the carrying on of activities to further the 
purposes of the Communist movement. 

(9) In the United States those individuals who know¬ 
ingly and willfully participate in the world Communist 
movement, when they so participate, in effect repudiate 
their allegiance to the foreign country in which is 
vested the direction and control of the world Com¬ 
munist movement. 

(10) In pursuance of communism’s stated objectives, 
the most powerful existing Communist dictatorship 
has, by the methods referred to above, already caused 
the establishment in numerous foreign countries of 
Communist totalitarian dictatorships, and threatens to 
establish similar dictatorships in still other countries. 

(11) The agents of communism have devised clever 
and ruthless espionage and sabotage tactics which are 
carried out in many instances in form or manner suc¬ 
cessfully evasive of existing law. 

(12) The Communist network in the United States 
is inspired and controlled in large part by foreign 
agents who are sent into the United States ostensibly 
as attaches of foreign legations, affiliates of interna¬ 
tional organizations, members of trading commissions, 
and in similar capacities, but who use their diplomatic 
or semidiplomatic status as a shield behind which to 
engage in activities prejudicial to the public security. 

(13) There are, under our present immigration laws, 
numerous aliens who have been found to be deportable, 
many of whom are in the subversive, criminal, or im¬ 
moral classes who are free to roam the country at will 
without supervision or control. 

(14) One device for infiltration by Communists is by 
procuring naturalization for disloyal aliens who use 



50 


their citizenship as a badge for admission into the 
fabric of our society. 

(15) The Communist movement in the United States 
is an organization numbering thousands of adherents, 
rigidly and ruthlessly disciplined. Awaiting and seek¬ 
ing to advance a moment when the United States may 
be so far extended by foreign engagements, so far 
divided in counsel, or so far in industrial or financial 
straits, that overthrow of the Government of the United 
States by force and violence may seem possible of 
achievement, it seeks converts far and wide by an ex¬ 
tensive system of schooling and indoctrination. Such 
preparations by Communist organizations in other 
countries have aided in supplanting existing govern¬ 
ments. The Communist organization in the United 
States, pursuing its stated objectives, the recent suc¬ 
cesses of Communist methods in other countries, and 
the nature and control of the world Communist move¬ 
ment itself, present a clear and present danger to the 
security of the United States and to the existence of 
free American institutions, and make it necessary that 
Congress, in order to provide for the common defense, 
to preserve the sovereignity of the United States as an 
independent nation, and to guarantee to each State 
a republican form of government, enact appropriate 
legislation recognizing the existence of such world-wide 
conspiracy and designed to prevent it from accomplish¬ 
ing its purpose in the United States.” 

Communist Control Act of 1954, P.L. 637, 83rd Con¬ 
gress, 68 Stat. 775. 

“Findings of Fact 

“Sec. 2. The Congress hereby finds and declares 
that the Communist Party of the United States, al¬ 
though purportedly a political party, is in fact an in¬ 
strumentality of a conspiracy to overthrow the Gov¬ 
ernment of the United States. It constitutes an author¬ 
itarian dictatorship within a republic, demanding for 
itself the rights and privileges accorded to political 
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parties, but denying to all others the liberties guaran¬ 
teed by the Constitution. Unlike political parties, 
which evolve their policies and programs through pub¬ 
lic means, by the reconciliation of a wide variety of in¬ 
dividual views, and submit those policies and programs 
to the electorate at large for approval or disapproval, 
the policies and programs of the Communist Party 
are secretly prescribed for it by the foreign leaders 
of the world Communist movement. Its members have 
no part in determining its goals, and are not permitted 
to voice dissent to party objectives. Unlike members 
of political parties, members of the Communist Party 
are recruited for indoctrination with respect to its ob¬ 
jectives and methods, and are organized, instructed, and 
disciplined to carry into action slavishly the assign¬ 
ments given them by their hierarchical chieftains. Un¬ 
like political parties, the Communist Party acknowl¬ 
edges no constitutional or statutory limitations upon 
its conduct or upon that of its members. The Com¬ 
munist Party is relatively small numerically, and gives 
scant indication of capacity ever to attain its ends by 
lawful political means. The peril inherent in its opera¬ 
tion arises not from its numbers, but from its failure to 
acknowledge any limitation as to the nature of its ac¬ 
tivities, and its dedication to the proposition that the 
present constitutional Government of the United States 
ultimately must be brought to ruin by any available 
means, including resort to force and violence. Hold¬ 
ing that doctrine, its role as the agency of a hostile 
foreign power renders its existence a clear present and 
continuing danger to the security of the United States. 
It is the means whereby individuals are seduced into 
the service of the world Communist movement, trained 
to do its bidding, and directed and controlled in the 
conspiratorial performance of their revolutionary 
services. Therefore, the Communist Party should be 
outlawed.” 
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strongly buttressed by the deelaien of the See and Court of 
Appeals In L—oat, et al» v* United States* of whieh the slip 
opinion is attached* On foots substantially Identical with those 
here, that Court sustained the dlsalssal of an indictment by 


Judge Weinfeld, referred to et page 19 of over principal brief* 



the decision (Sew lork Tines * October 16, 1956)# 


The Qav e rment relies on seven points in answering this 
query of the Court* We believe none of there sustains the asserted 
authority* 

*1) the Senate has always recognised the 
poser of its eomsittees to ast through sub* 
committees.* We have never argued the contrary* 

”2) Senate Resolution 189 of January 26, 19i;S, 
authorised this Committee, or a subcommittee there¬ 


of, to sake expenditures *. •" 

Ve are not coatee ting the legality of expenditures made by the 
tanlttee* The Qov cram enfs principal witness described this as 
"another appropriations resolution* (J* A* 88), conceded that 
•there is nothing, on the face of this that gives the subject 
Better being investigated" (id*) and conceded that it did not 
even mention the Permanent Subcommittee on Investigations (id*)* 
The indictment alleges this to be a source of the Subeemmlttee's 
authority* How can the go v ernme nt conceivably argue that the 
jurisdiction of the Subcommittee is te be found in a document 
appropriating funds for a parent committee, adopted more than 
five years before the asserted contempt, which does not mention 
the Subcommittee, and is completely silent concerning any subject 
matter to be investigated? 

*3) At an organisation meeting shout 
February 26, 19^8, the Committee crested its 
Sube omit tee on Senate Investigations (sic), 
delegated to it the investigative authority of 
the full Committee and appointed its members* 0 



Zt is sot disputed that tho Committee os Government Operations 
adopted aa« roles on January It* 1953 # (J* A « pi 90)# Tha 
proof shorn (J* A* 91)* 

•q* Has It boon tea ousts* of tho Coamlttee on Govern¬ 


ment OporatiQBS to adopt now rules 
of sash session# Senator? 


at tho opening 


•A. that is correct* 

•q* Do those roles supersede the rules which had been 



b A. they do* 

•q* At the opening of eaeh session; does that mean 

i 

that each two-year interval nan rules are 


adopted? 

•a* Hash too year interval# yes** 
if cohere in its memoranda* does the Gwvennaat 


3MB 


ties this testi¬ 


mony; it Is# w» beliovo* the only evidence in the rssord on the 

i 

point* that evidence shows that the new rules adopted in 1953 

********** 

supe r sed ed the rules adopted in 194.8* the new rules contain no 


to the i>ub- 


Cpnmlttss (Def* £x* 4* J* A* 30*31)* the parent Conmittee* is# 
of course, authorised to withdraw a power delegated by it, asst 


lag that a valid delegation had been nsde* the proof ahows that 

• I 

it did ao by tha adoption of new rules in January, 1953* 

j 

Further, if a witness is to know the subject matter under 
investigation there met be sow* reasonable way in ltftleh he ean 

i 

ascertain it* the sot ion t akea in 194*8 was in executive session 
(J* A* 91)* and the minutes of executive sessions are not avail* 
able for inspection (J, A* 92)* Ve may question whether a press 

i 

release is an adequate substitute for the adoption of an appropriate 
resolution, made publicly available; in any ovjant, it is conceded 
that any press release given in 1948 made ao mention of the 
investigation here undertaken (J* A* 92)* Vs concede that s 
committee or subcommittee of the Congress sen investigate as it 
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likes, with or without any showing of authority* But if tha 
atatuta dealing with contempt la to b* Invoked, it is than naaaa* 
a ary for tha Gortmtat to show that a witaaaa night roaaonably 
laarn what tha swhjset natter under inquiry ia* We repeat that 
this eannot ha ascertained from tha see ret minutes of an exeeutlve 
session of tha Ccomlttee* And it is not cl lined that those 
minutes showed any authority to make the partleular investigation 
here in issue* 

*4) At an organisation meeting on Jmauary 16, 

1952, tha C omit tee changed the name of the Sub¬ 
committee on Senate Investigations to tha Permanent 
Subeosnlttee on Investigations*" 

The testimony shows (J* A* p* 89) 

"Q* You would not say that tha ohange in the name 
of tha Cenittee in any way added to or changed 
tha authority or powers of tha Cemslttee, 
would you? 

"A. * 0 .* 

*5) Senate Resolution kO of January 30 , 1953# 
authorised this Committee, or a subcommittee hereof, 
to make expenditures of $ 189*000 and to employ 
assistants in earrylng out tha duties imposed upon 
it*" 

The testimony shows (J* A* 86) that "Tha Senate Resolution 40 does 
not indicate what tha subject (of tha Inquiry) shall be, it mere¬ 
ly appropriates money to tha sub-eomnlttee to carry on its work* 

It does not enumerate what that work shall be," and (at J* A* 8 ?) 
"It f a merely a resolution having to do with the appropriation of 
money* Yes, that is just an appropriation*” 

* 6 ) At an organisation masting in January, 

1953* the Chairman of the Committee nominated or 
eaumed the nomination of the seven senators from 
tha Committee to constitute Its Permanent Sub- 
eomaittee an Investigations for that session, which 




seminations were approved by the full Committee** 

We underetan that the question put by the Courtj Is directed to 
the issue of * Jurisdiction or authority** The feet that the 
ambers of a committee have been appointed telle ua no more about 
the jurisdiction or authority of the cmnalttee than the appoint¬ 
ment of a Supreme Court Justice would tell us about the jurls- 

dlstlan of the Supreme Court* 

, 

*7) In February or Kerch* 1953» the! 

I 

Permanent Subcommittee on Investigations 

unanimously authorised the Instent lxxvestlga- 

- I 

tlon into the operation of the Information 

i ... 

Service ♦••* 

i 

i 

This is genuinely boot-strap argument} the Government is in effect 
asserting that* because the Subcommittee purported to exercise 

authority* it had It* It is sufficiently elear that the Sub- 

• 

Committee has acted* But it has yet to show under what authority* 
The fact that the Goverment is forced to rely on such dubious 
materials as appropriations resolutions* and resolutions changing 
the name of the ecmnlttee* shows the absence of any actual delega¬ 
tion of power* Our principal brief shows that it was* in fact* 

withheld by the Senate* (pp* 16-16) 

. • ■ . I 

I 

The see end issue raised by the Court is 
*b) If oral testimony at the trial is relied upon 
to establish susfa jurisdiction or authority* 
brief the question of its sufficiency** 

We have* we believe* called the Court's attention under 

Point a) to the relevant oral t estlaony bearing an this matter* 

I 

We believe that the testimony affirmatively shows the lack of any 
authority in the Swfeeonslttee. In this respect this ease is 
stronger then lament* for here the Government had an opportunity 
at the trial to show any asserted ground of authority while in 
Lmacnt the issue rose solely on the sufficiency of the Indictment* 
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The oral testimony &t the trial of this ease in the Court below 

served to demonstrate even more vividly the absence o t jurisdio- 

1 

tion pointed out in Lsaont and in the esses therein cited. 

The third issue posed by the Court is 
”e) IT the claimed Jurisdiction or authority 
rests upon action or the Comal ttee on Govern¬ 
ment Operations before 1953* brief the question 
whether such authority or jurisdiction survived 
until the instant hearing, including the effect 

I 

of the new rules adopted by a aid Committee on 
January Ik* 1953** 

The testimony at the trial was entirely clear that the 
adoption of new rules in January, 1953* superseded pre-existing 
rules (J. A. 91)• It was, of course, open to the Government at 
the trial to establish by evi dence t hat a delegation of power, 
once made to a Subcommittee, is deemed a continuing grant of 


power. So effort wss made to do so. If such an effort had 


been made, the appellant would have^ had an opportunity to show 
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It teems entirely clear that the Government did 
not make the effort because this is not the fast. This question 
noted by Judge tfelnfeld in ?. S, v. LmontT i^o observed. 


•it is signifioant, though not nesassarily 
controlling, that in every case easopt those 
involving this eonaittee examined by the Court, 
or sailed to the Court 1 a attention, in which 
reference is made to the indietment, it unaiatak- 

i - . 

ably appears that tbs authority of the comaittoe 
to conduct the investigation was either pleaded in 

•'l 

base verba or incorporated by reference** 

O. C. S. D. 5 . Y. 18 ?. R. B. 27 # 26 , a. 28 ) 

Senator MeCarthy, as a tn—her of the full Committee end the Chair¬ 
man of the Subcommittee, may be thought to know the practice of 
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the Senate In this mpMtj it was his tastiaony that new rules 

--—“K- 

OovcroMBt 1 ! position is si—isrimsd st page 5 its Memorandum 
ss follows* 

. 

there is neither authority nor reason why 
thsy (subcommittees), too, should not to son* 
sidsrsd continuing bodies #**• j 

Sals is, ssssntislly, an effort to shift ths burden of proof to 
the appellant; to require him to prove affirmatively that e 
delegation of power ease wade to the subcommittee was no longer 
effective* We believe we have carried that burden, but this 

i 

should not obscure the feet that it is the Government which la 

i 

required to prove affirmatively the continuing authority and 
Jurisdiction of the subcommittee* The failure of the Government 
to adduce proof on this point relieved the appellant of any duty 

I 

to show the contrary. But even If it be conceded that subcommittees 
are continuing bodies, it does not follow that any particular 
authority to set has been proved* The S u prem e Court is clearly a 

I 

continuing body, but this fact sheds no light da the jurisdiction 


which it aey lawfully exercise* 

Me Grain v* Daugherty* 273 S* 135* relied upon by the 
Government, does not involve the question herd presented ss to 
whether authority given to s particular Subsewudttes in ana 


be deemed 


to a successor 


ttsa in 


another Congress* That esse involved s special or select oowmittee 
whose authority end Jurisdiction wore specific ally sot forth in 
the cresting resolution* The issue there was! whether the eeae 


had become moot because the Committee had been appointed during 

I 

the 63th Congress which had expired at the time of the argument 
of the ease before the Supreme Court* The Court construed the 

i 

resolutions ordering the Investigation as permitting ths Committee 
to continue this investigation and to report to successor Congresses* 
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We hare distinguished lenison v. 3* a*, sited at page 3 
of the Government’s aMaort&dta f la our principal brief (pp 32*33)I 
reference* to other e—nlttees* acting under different authorities* 
oon shed no light on the question put by the Court* The sane is 
true of Merer# v* 3* S , t also cited at page 3 of the Cove runout* a 
aeaoraadm} indeed that opinion shoes (at pags 802} that the 
Cenaittee vaa sating pursuant to a apes ifle direction of the 
Senate to investigate "instances of uaste* fraud* corruption* 
mismanagement, excessive profits or ineffieleney in the nation’s 
war effort"* In any event* the ease relates acrely to the method 
of designating members of a subcommittee* not to the subject 
natter under investigation* 
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HARVEY O’CONNOR, 

Appellant, 

v. 

I 

l 

UNITED STATES OF AMERICA, 

Appellee. 

i 

i 

— 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

A PPE L L A NT’S REPLY BRIEF 


JURISDICTION 

I 

Appellee has added a new word to the jurisdictional phrase 
’’economy and efficiency” appearing in Sec. 102(1) (g) (2) (B) of the Legis 
lative Reorganization Act. * The new word is ’’effectiveness”. Thus, 
its Point I adds the phrase ”To effectuate its purpose” (p.j 18); it refers 
not to ’’economy and efficiency” but to ’’the economy and effectiveness of 
the overseas information program” (p. 3). 

This new word, "effectiveness, ’’ is not a verbal slip!. The Govern 
ment Operations Committee did indeed purport to investigate the 


Alternately referred to herein as Rule XXV. Standing Rules of the Senate. 
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effectiveness of the program, as appellee admits (Br. pp. 3, 7) — i. e., 
"whether or not it [the State Department] was doing what it was directed 
to do under Public Law 402" (Gov't. Br., p. 7). 

But the United States Information and Educational Exchange Act of 
1948, Public Law 402, 80th Congress, herein referred to as the Smith- 
Mundt Act, explicitly provided for the way to determine "the effectiveness 
of the several programs" [Public Law 402, Sec. 603, quoted by appellee 
itself at p. 5]; namely, by semi-annual reports of two advisory commis¬ 
sions and the Secretary of State himself, which the Senate always referred 
to the Committee on Foreign Relations. * Not one of these reports was 
ever made to the Committee on Government Operations or its predecessor, 
the Expenditures Committee. Surely this settled administrative practice 
accompanied by the repeated action of the Congress is enough to show 
which committee had jurisdiction. 

The Senate Foreign Relations Committee had the duty to oversee 
the State Department and its overseas program. It carried out this duty 
by receiving the reports and conducting special investigations. It was 
therefore the committee authorized on behalf of the Congress to engage 
"in appraising the administration of the law[s] involved" and in "develop¬ 
ing such amendments or related legislation as it may deem necessary" 
and in exercising "continuous watchfulness of the execution by the admin¬ 
istrative agencies concerned of any laws, the subject matter of which is 
within the jurisdiction of such committee." (Legislative Reorganization 
Act, Sec. 136) 

The overseas information program has always been a matter sub¬ 
ject to the jurisdiction of the Senate Foreign Relations Committee, pre¬ 
cisely because it relates to foreign relations. See, e.g., Henry James, 
Jr., "The Role of the Information Library In the United States Internation¬ 
al Information Program," XXm The Library Quarterly No. 2, pp. 75- 
114, April, 1953; "The Administration of Foreign Affairs and Overseas 
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See Appellant's Brief, p. 21. 
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Operations”, by the Brookings Institution, June 1951; A Report Prepared 
for The Bureau of the Budget, Executive Office of the President, passim; 
and Sen. Rep. No. 406, 83rd Cong., 1st Sess., ’’Overseas Information 
Programs of the United States”, Report of the Committee op Foreign 
Relations, June 15, 1953, passim ; Task Force Report on Ojverseas 
Economic Operations, U.S. Commission on Organization of the Executive 
Branch of the Government (June, 1955), p. 83. 

This authority to investigate, review and oversee the substantive 
aspects of the overseas program is in contradistinction to niatters of 
”budget and accounting” and ’’economy and efficiency", purely administra¬ 
tive matters which are relegated to the Government Operations Committee 
by Sec. 102(l)(g) of the Legislative Reorganization Act. 

The Government in its brief (p. 22-24) impugns that pprtion of our 
brief (p. 16) which pointed out that in 1948 jurisdiction over a similar 
subject matter was assigned to the Senate Foreign Relation^ Committee. 
Our principal brief on this point is correct. The facts are: 

Senator Capehart had introduced S. Res. 245 to investigate the 
Voice of America. On May 27, 1948, he called for immediate considera¬ 
tion of the reference of the Resolution to an appropriate coijnmittee. The 


by the Com- 
6553). The 


Resolution itself called for an investigation to be conducted 
mittee on Interstate and Foreign Commerce (94 Cong. Rec. 

President pro tern stated that he was in doubt as to which committee had 
jurisdiction and that, solely for the purpose of soliciting anl appeal from 
his ruling and without prejudice to the claims of any Committee, he 

i 

would order that it be referred to the Committee on Expenditures in the 
Executive Departments. Senator White of Maine appealed the ruling 
(94 Cong. Rec. 6554). A lengthy debate followed, in whicti the claims of 
the Foreign Relations Committee, the Interstate and Foreign Commerce 
Committee, and the Committee on Expenditures were all pint forward. 

The position of Senator Connally, stated in our principal bf ief (p. 16) was 
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echoed almost In haec verba by Senator Brewster of Maine, and was sup¬ 
ported by Senators Donnell, Hatch and others in support of a reference to 
the Foreign Relations Committee. Upon the vote, the President pro tern 
was overruled; the Congressional Record then shows (at page 6561): 

’The Chair makes a further reference of the resolu¬ 
tion to the Committee of (sic) Foreign Relations, 
which action is again subject to appeal if any Senator 
desires to appeal. 

’There being no appeal the resolution is referred to 
the Committee on Foreign Relations. ” 

There was no proposal, and no action, to authorize a joint investigation. 

If, thereafter, the Committee on Foreign Relations, as a matter of comity, 
permitted members of the Committee on Expenditures to participate in 
joint hearings, as appears to be the case from S. Rept. 2 of the 81st 
Congress, this could not affect the question of appropriate committee 
jurisdiction. The debate conclusively shows that it was the considered 
judgment of the Senate, after full discussion, that the Foreign Relations 
Committee, rather than the Committee on Expenditures, had jurisdiction. 

The government cites several instances of investigations made by 
the Expenditures Committee, suggested, apparently, as an effort to 
show the existence of jurisdiction over matters not related to economy and 
efficiency. The number of instances are so few that we might well dis¬ 
regard them. However, we do not do so because they bring out a point 
fundamental in this case, namely, that the fact that a committee decides 
to rove into areas outside its jurisdiction means nothing because the ob¬ 
jects of the investigation are usually government employees or agencies 
who do not dare complain, while other Senate committees, with jurisdic¬ 
tion, feel no necessity for seeking drastic action against the committee 
engaged in an improper investigation, particularly since they can conduct 
their own investigations if they think it appropriate. 

1. Senator Ferguson's report on behalf of the Expenditures Com¬ 
mittee on ’’the disposal of surplus property” is hardly relevant here 



* i 
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I 

i 

because this obviously was a pure matter of saving of money to the govern¬ 
ment (Gov’t. Br., pp. 21-22). The five matters referred tq in the first 
annual report of the Committee on Expenditures represent in our view an 
unlawful invasion of areas within the jurisdiction of other committees 
(Gov’t. Br., p. 22). We can see no jurisdictional basis in ^he Legislative 
Reorganization Act for the committee’s investigation, for example, of 

i 

the ’’Conduct of Use Koch War Crimes Trial. ” 

2. The examination in 1948 by the Expenditures Cominittee of the 
government’s Export-Control Program (Gov’t. Br., p. 24) I led to Senator 
Ferguson’s statement that there should be an investigation into the govern¬ 
ment's loyalty program (Gov’t. Br., p. 25). This hardly pjroves that the 
investigation should be made by the Committee on Expenditures, particu¬ 
larly when that subject, viz., ’’the Federal Civil Service g^neraUy” is 
within the jurisdiction of the "Committee on Post Office and Civil Service", 

Senate Rule XXV, subd. (e) and that committee has in fact exercised 

* 

such jurisdiction. 

The government’s brief seems to be based on this syljlogism: 

(a) The operation of every federal law requires the expenditure of money; 

• j 

(b) The Government Operations Committee has jurisdiction over efficiency 
and economy; (c) Therefore, that committee can investigate the operation 
of every department and every law. 

The difficulty with this simplistic approach is the following: 

I 

1. The enforcement or operation or effectiveness of a law is some¬ 
thing quite different from the matter of administrative efficiency and 
economy, namely, the saving of money. 

I 

2. The Legislative Reorganization Act, Sec. 136, assigns "watch¬ 
fulness of the execution by the administrative agencies concerned of any 
laws, the subject matter of which is within the jurisdiction of such com¬ 
mittee." 

i 

- - 

See. for example. Administration of the Federal Employees' Security Program. Hearing Before a 
Senate Subcommittee of the Committee on Post Office and Civil Service, 84th Cong.Tlst Session, S. 20 
and the committee's Preliminary Report No. 1760, 84th Congress, 2nd Session. 




3. The government's approach here would make the Expenditures 
Committee a committee with jurisdiction concomitant with every other, 
in violation of the objective of the Legislative Reorganization Act to elim¬ 
inate overlapping jurisdiction of committees. 

The government's reference to the "more important status” of the 
Expenditures Committee (Br., p. 19) and to "a jurisdiction and a respon¬ 
sibility and an emphasis which it certainly has not had in the past’ (id., 
p. 20) is meaningless unless the government is prepared to tell us — 
what it has not yet done — what these expressions mean. 

Similarly, we find meaningless the government's reliance upon 
Senator McClellan's proposal of a change of the committee's name be¬ 
cause "the committee's functions and duties are generally misunderstood 
by the public” (Gov't. Br., p. 26), except to the extent that the Senator's 
later reference to "economy and efficiency" support our position. 

There is nothing in any of the language quoted by the government to 
suggest that the Expenditures Committee would have the right to duplicate 
the work of the Committee on Foreign Relations. Indeed, the reference to 
the committee's "more important status" is made with the hope that "it 
will eliminate the need we have had in the past for some of the special 
committees" (Gov't. Br., p. 20), not of standing committees such as the 
Senate Foreign Relations Committee. 

Similarly, Senator LAFollette's statement (Gov't. Br., p. 20) 
which concurs in this view, refers to "liaison between the Committee on 
Expenditures in the Executive Departments and the Comptroller General”, 
which emphasizes our point, and to the evaluation of reorganization plans 
which, as indicated below, has nothing to do with this case. 

The government admits uncertainty as to the soundness of its basic 
position, i. e., its necessary reliance on Sec. (g)(2)(B), when it urges 
that the committee had jurisdiction to investigate the overseas program 
under Secs, (g) (2) (C) and (g) (2) (D). 
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(g) (2) (C) has nothing to do with this case, since the committee was 
not evaluating the effect of reorganization laws (see our majn brief, p. 15). 

The government's purported reliance on (g) (2) (D) is hiost peculiar. 

It seems to claim that the committee was investigating inteif-governmental 

i 

relationships because Sec. 3 of Public Law 402 provides that the informa¬ 
tion program should also deal with the participation of the United States in 
the United Nations. This is, of course, absurd. There is nothing in the 
transcript of the hearings relating to appellant or any other witness which 
suggests that the committee was investigating relations between the United 
Nations and the United States. 

We need argue this no further for the government has! overlooked an 
essential defect in its argument: the investigation of appellant purports 
to be made under Sen. Res. 40 (Gov’t. Ex. 13). This resolution author¬ 
izes the payment of money for investigations under subsection (g) (2) (B) 
of Rule XXV of the Standing Rules of the Senate. This subjection is 
limited to matters of "economy and efficiency." The added language of 
the resolution referring to "any other duties imposed upon" the Committee 
on Government Operations obviously was not intended to refer to the 
completely different subjects of (g) (2) (C) and (g) (2) (D). Tjhis appears 

too from Report No. 19, 83rd Congress, 1st Session, on Sen. Res. 40 

i 

which refers to two things: "the administration of Government agencies 
to see wherein certain economies may be effected" and "certain aspects 
of improper influence in government. " Senator McCarthy’s letter of 
January 17, 1953, which is incorporated in the report, referred to 

i 

"those matters primarily involving economy and efficiency! in Government" 

to the proposed "savings in the operation of the executive agencies" to 

» 

"specific cases of inefficiency or waste" and to "better efficiency and 
economy." All of this involves Sec. (g) (2) (B) and not Secs, (g) (2) (C) 
and (g)(2) (D). 
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The Government's suggestion that the committee's lack of jurisdic¬ 
tion may not be asserted by the witness is not supported by the cases it 
cites (Gov't. Br. p. 29). It is contrary to the controlling decision in 
Rumely v. United States, 345 U.S. 41. See also United States v. Kamin, 
135 F. Supp. 382 (E.D. Mass.); United States v. Smith, 286 U.S. 6 
(1932) construing the Senate rules contrary to that body's construction; 
and Ex Parte Nugent . Fed. Cas. No. 10,375 (C.C. D.C., 1848) holding 
that the Rules had the force of law binding upon the Senate. 


n. 

LEGISLATIVE PURPOSE 


This was not an investigation with a legislative purpose any more 
than any of the other hearings conducted in 1953 and 1954 by the McCarthy 
committee. Each had a single purpose — most unlegislative in character 
— to examine witnesses with respect to their political affiliations and to 
turn them into "Fifth Amendment Communists," to use Senator McCarthy's 
phrase (Sen. Rep. 881, 83d Cong., 2d Sess., p. 5). This was one of 


"the periods when courage was lacking. . . . when Senator Joseph R. 

i 

McCarthy held the United States Senate paralyzed in terror". (Cabell 
Phillips, reviewing Senator Kennedy’s book, "Profiles in Courage", New 
York Sunday Times Book Review Section, January 1, 1956). 

The difference between the Foreigu Affairs Committee’s investiga¬ 
tion of the overseas program and that of Senator McCarthy is not that the 
former had "shortcomings" and that tlfe latter supplied the deficiency 
(Gov't. Br., p. 28). On the contrary, the differences lie in the fact that 
one was sober, authorized by Congress, studied the program itself, and 
that its administrators were examined; the other was irrational, unauthor¬ 
ized by Congress, examined the authors rather than the administrators, 
and had no legislative purpose. /This is fully disclosed in Martin Merson, 
"The Private Diary of a Public Servant," MacMillan, 1955. 


I 


9 


We have never heard of a committee investigating a government 
department’s administration of a law which failed to call the administrators 
of the law. Yet this was what Senator McCarthy did in the present case. 
Not only did he not call any government administrator to inquire concern¬ 
ing the programs, there is no indication that he ever read any of the 
reports filed with the Senate by the administrators of the program. He 
did not call the various consultants — men of stature in the academic, 
literary and publishing worlds, who selected the books; he did not call 
the Librarian of Congress who also had a responsibility in this area. He 
preferred to take the least pertinent and most irrational method — that 
of subpoenaing the authors of the books. 

There is one other fact which shows that the Committee had no 
legislative purpose. The government admits that prior to the appellant’s 
appearance, the Senate Committee on Foreign Relations had recommended 
that ’’writings of Communists or Communist sympathizers jshould not be 
used in any manner which would indicate their acceptance by the American 
people” (Gov’t. Br., p. 33). It also admits that in hearings conducted on 
June 15, 1953 before the Appropriations Committee of the Senate, the 
Acting Director of the Information Center Service and the High Commis- 
sloner of Germany agreed that the books of "Communist authors" had 
properly been ordered off the shelves of the overseas libraries (Gov’t. 

Br., pp. 8 and 9). 

Then the government quotes the Acting Director as stating that 

”We do not have resources^ to determine even all of the known, much less 

the covert Communists in the United States” and "We cannot shoulder 

investigative responsibility” (Gov’t. Br., p. 10). What Senator McCarthy 

attempted and the government\seeks to justify is now perfectly plain. 

Senator McCarthy, for reason^ of his own, was undertaking to do the 

administrative or investigative work which the Acting Administrator said 
-- i 

The single exception was a man whose own writings and associations were under attack. (Hearings. 

Sute Department Information Program and'Information Centers, pp. 171-201. 221-242). 
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could not, from a practical point of view, be undertaken by his staff. 

This kind of detective work in aid of an administrative agency is precisely 
what Congress was not empowered to do under the Separation of Powers 
Doctrine of the Constitution. As the subcommittee has elsewhere said: 

"It is not the function of the subcommittee to administer the affairs of 
the Executive Departments" (Sen. Rep. 881, 83d Cong., 2d Sess., p. 4). 
Thus, even if Senator McCarthy's motives had been good, which we deny, 
and his jurisdiction over the subject matter of overseas libraries had 
existed, which we contest, the particular purpose of the investigation, 
namely, to aid the State Department in determining who were "Communist 
authors" was not a legislative function. In this respect the committee's 
investigation was far more improper than the equally non-legislative one 
which was the subject of Judge Keech's opinion in United States v. Icardi, 
D.D.C., April 19, 1956, New York Times, April 20, 1956, p. 10. 

m. 

AUTHORITY OF THE SUBCOMMITTEE 

The government argues that the full committee's authority was 
delegated to the subcommittee in 1948. However, the investigation here 
was conducted in the 83rd Congress, not the 80th. The Committee on 
Government Operations designated by the 83rd Congress did not, so far 
as this record shows, authorize the subcommittee to conduct all,or any, 
investigations within the jurisdiction of the main committee, or this par¬ 
ticular investigation. The committee was created by the 83rd Congress 
on January 13, 1953 (Gov't. Ex. 3, J. A. 15) and adopted rules of pro- 
cedure (Defendant's Ex. 4, J. A. 30) the following day which supplanted 
all prior rules (J. A. 91). These rules of procedure do not contain a 
delegation of "the full committee authority" referred to by the government 
(Gov't. Br., p. 31). It is true, but irrelevant, that "the Senate is a con¬ 
tinuing body and its committees continue until their successors are 
appointed" (Gov't. Br. p. 31, ftn.88) (see also Standing Rules of the 

i 

i 

I 
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Senate, Rule XXV, Sec. 2). For on January 13, 1953, when the new Com¬ 
mittee on Government Operations was appointed, it was not governed by 

the resolutions or rules of procedure adopted by an earlier j committee of 

I 

an earlier Congress in 1948. This new committee failed tp give its sub¬ 
committee the power claimed by Sen. McCarthy, without dpcumentary 
evidence, to have been given by an earlier committee in an) earlier 
Congress. 


IV. 

PERTINENCY 

Constitutional and jurisdictional issues aside, a committee investi- 
gating Communism might pertinently ask a witness if he is a member of 
the Communist Party. But a committee investigating the Operation of a 
library program cannot pertinently inquire of an author if he, in contra¬ 
distinction to his book, is Communist. 

There is a frightening quality of know-nothingism in the McCarthy 
Committee hearings which we regret to see repeated in the; government’s 
brief. Because a detective story writer told the committee, seriously or 
flippantly, that every book takes ’’some sort of a stand on social issues” 
(Gov’t. Br. pp. 9, 33), does not prove the relevance of the writer's 
political views or affiliations. It merely suggests that the book must be 
read — something the Committee did in very few cases, ajs its hearings 
indicate — and certainly not in the case of appellant. 


It is completely irrational to suggest that books are 


^:o be judged 
may have been 


by their author rather than by their contents. While there 
exceptions, in times as anti-intellectual as those in which the hearings 
under discussion were held, the ban on books from the Inquisition onward 
by censors, intelligent or otherwise, was on the basis of tjhe content of 
the books, not the views of the authors (see, e. g., Haight, Anne Lyon, 
’’Banned Books, ” Bowker Co., 1955). If the government's position 
were rational, then an author who published an obscene bc^ok should be 


12 


criminally prosecuted not only for that publication, but for any subsequent 
publication of a non-obscene book. 

But even if a man who had once published an improper book should 
be put beyond the pale of society, does that give the government the right 
to compel an author to attest to his political views and affiliations because 
the government by its own voluntary and unsolicited act has bought, 
borrowed or otherwise secured the author*s book in the open market? 

Any information which the subcommittee had concerning the appel¬ 
lant prior to calling him as a witness was irrelevant to any issue at the 
trial. 

The government states (Br., p. 12) that 

’The prosecutor asked Senator McCarthy what infor¬ 
mation the subcommittee had with respect to appellant 
before it called him as a witness and whether before 
appellant took the stand there had been any public tes¬ 
timony as to Communist Party membership on the 
part of appellant. The court sustained appellant’s 
objections to these questions and to this line of testi¬ 
mony upon the statement by appellant's attorney that 
he did not challenge the right of the Subcommittee to 
call appellant as a witness and upon the attorney’s 
stipulation waiving any reliance upon the government’s 
failure to prove such facts as a ground for contending 
that the matter is not pertinent’’. 

The question which was asked Senator McCarthy (Tr. p. 92) was: 

"Q. Senator McCarthy, what information did the sub¬ 
committee have with respect to Harvey O’Connor be¬ 
fore it called him as a witness in the spring of 1953?” 

This was objected to as irrelevant, on the ground (id.) that 

"We have not here challenged in any respect the right 
of the committee to call Harvey O’Connor as a witness. 

The defendant was subpoenaed. He did not question 
the subpoena. He appeared before the committee for 
interrogation . . ., (at page 93) . . .the issue here 
is only whether or not the question that was asked the 
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defendant when he appeared was pertinent to the 
inquiry . . . the information which led the com¬ 
mittee to call him as a witness could have no 
slightest bearing one way or another on the ques¬ 
tion of the pertinency of what was asked him when 
he appeared ... (at page 96) . . . we have not 
conceded from what I have been saying that the ! 
committee had jurisdiction to make the particular 
inquiry which they were making at the time the 
witness was on the stand, but the one issue that 
is clearly not in the case is the power of the coml 
mittee to issue a subpoena". 

. 

j 

It was on these grounds that the Court excluded the proffered testimony, 

. 

(Tr. p. 98) and it is against this background colloquy that the stipulation 
referred to by the government must be understood. 

The appellant testified that he had publicly denied being a member 
of the Communist Party (Jt. App. 151). When he was askeil at his trial 
about membership in the Communist Party he offered to answer if direct¬ 
ed to do so by the Court (Jt. App. 148); the trial judge correctly refused 
to order him to do so (id.). 


The government here makes the error pointed out in Rumely v. 
U.S. , 90 U.S. App. D.C. 382, 197 F. 2d 166, at page 177^ in confusing 
"pertinent to the inquiry" with "pertinent to the witness". As the Court 
there pointed out, 

’"pertinent’, as used to describe a requisite for 
valid congressional inquiry, means pertinent to a 
subject matter properly under inquiry, not generally 
pertinent to the person under interrogation. ’’ 

i 

j 

The distinction is obviously of fundamental Importance; if jt were neces¬ 
sary to show only that the question related to the witness, congressional 
committees could invade the citizen’s right of privacy without let or 
hindrance and the words "pertinent to the question under inquiry” in the 
statute would lose all meaning. Whether the subcommittee had in its 
possession much, little, or no information concerning the appellant 
could, therefore, have no bearing on the issue in this case. The fact 



that the subcommittee sought to justify its inquiry by showing that it had 
information personal to the defendant demonstrates that it asked the 
question in order to embarrass the appellant, rather than to obtain per¬ 
tinent information. 

This case, indeed, goes well beyond Rumely . There this Court 
held improper an inquiry because (at page 177)" . . . the power claimed 
by the committee is a power to inquire into the sale of books because 
those books attempt to influence public opinion". In this case, as in 
Rumely (at page 174), 

'There is no suggestion that the publication or 
distribution of these books and documents constitutes 
any public danger, clear or otherwise, present or 
otherwise". 

Manifestly, if the committee in Rumely had undertaken to go beyond the 
sale of books, to inquire into the political views or activities of their 
authors — absent, as here, a showing that the writings themselves con¬ 
stituted a clear and present danger — an even clearer invasion of First 
Amendment rights would have been presented. Nor would such an inquiry 
have been justified by a showing that the committee had in its possession 
information about the authors. We repeat that "pertinent to the person 
under interrogation" is not a substitute for "pertinent to a subject matter 
properly under inquiry". 

V. 

THE FIRST AMENDMENT 

The government relies on Watkins v. United States, _U.S. App. 

D.C. _F. 2d_, No. 12,797, decided April 23, 1956 (Br., p. 37). 

That case is clearly distinguishable from this. 

First, as pointed out in our principal brief (p. 32), Watkins answered 
all questions concerning himself but refused to talk about certain others. 
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As Judge Bastian pointed out in his original dissenting opinion, this was 

i 

sufficient to bring that case within the rule of Rogers v. United States , 
340 U.S. 367 (1951). While the principle of waiver was not invoked in 
Watkins , Rogers demonstrates that a distinction is to be drawn between 
those who invoke Constitutional privileges to protect themselves, or to 
protect others. 

Second, Watkins presented an issue of credibility in that he had 
<f ?nied earlier testimony, called to his attention by the committee. As 
this Court pointed out (Slip Opinion, p. 11), 

’’Having volunteered an attack on the credibiiity 
of a prior witness, appellant could not later refuse 
to answer questions concerning Communist Party 
membership of other union associates of appellant 
and of the prior witness ...” 

I 

No issue of credibility appears in this case. 


Third, as pointed out by Judge Bastian in his original dissenting 
opinion (Slip Opinion, p. 12), in Watkins ’’the witness selected his own 
’stopping place in the testimony’” — a reference to the fact, apparently, 
that Watkins had answered questions concerning those who he thought 
were still Party members but declined to answer concerning those who 
he thought no longer were. In this case, there was no such picking and 
choosing; the witness firmly stated his reasons for his belief that the 


question asked him was improper, and the subcommittee thereupon asked 
no further questions of a proper nature. 


Fourth, and perhaps most important of all, is the difference be¬ 
tween the duties and powers of the House UnAmerican Activities Commit¬ 
tee and the Permanent Investigations Committee. In its opinion in 
Watkins (Slip Opinion, pp. 4-10), this Court carefully reviewed the duties 
and powers of the House UnAmerican Activities Committee, and concluded 
that the questions asked Watkins were properly within their powers. We 
here incorporate by reference those sections of our principal brief (pp. 
8-23) showing that the Senate had expressly excluded the permanent 

i 
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Investigations Subcommittee from the inquiry which it here purported to 
make. . 

Fifth, in Watkins no issue was raised as to the definiteness of the 
questions asked. The question posed (Slip Opinion, p. 2) was, ”Do you 
know these people?”, referring to a list of names which counsel for the 
committee proposed to read off. This question is clear and understand¬ 
able, and relates to the present or the immediate past. It is to be con¬ 
trasted with a question relating to a ’’Communist conspiracy” some 
twenty years before. 

We have not contended, as was true in Watkins , that the Committee 
here asserted a power of ’’exposure”, though we refer to our earlier 
arguments that all the circumstances demonstrate that the subcommittee 
was not seeking information but was solely intent on humiliating the 
appellant, and that therefore it had no valid purpose, legislative or 
otherwise. Before the question of ’’exposure” is even reached, the pre¬ 
sumption of innocence requires the government to show beyond a reason¬ 
able doubt that the question asked is "pertinent to the matter under 
inquiry”, as they have not, we believe, here done. 

The government appears to argue that'Tf he has nothing to hide, why 
doesn’t he answer the question?” The matter is not so simple. In the 
first place, this overlooks the necessity of first inquiring whether the 
question is proper. And secondly, as in Lattimore , once the witness 
acquiesces in answering an improper question, there is no stopping poin/; 
he then opens himself up to the kind of twelve-day inquisition to which 
Lattimore was subjected, ranging the entire gamut of his writings, 
opinions, associations and beliefs. Unless the witness timely asserts 
his rights, he stands in grave danger of losing them entirely. 
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VI. 

THE SIXTH AMENDMENT 

Appellant was not required to object to the vagueness if the ques 


tion at the time it was asked. 

The government’s brief states (at page 38): 

’’Appellant at no time requested a clarification of 
’Communist conspiracy’ now asserted to be too 
vague nor did he in any way indicate that term 
was not fully understood by him and that it was in! 
any way less precise than ’Communist Party’”, i 

i 


We have demonstrated in our principal brief that neither the appel¬ 
lant, the interrogator, nor the prosecutor, knew the meaning of this 
phrase (pp. 35-38). It was not necessary for the appellant to object on 


this ground. 

The question was carefully considered in Bowers v. United States, 
92 U.S. App. D.C. 79, 202 F. 2d 447 (CADC, 1953). This 1 Court there 
noted (at page 452) that 

"It may be suggested that, when Bowers was beii^g 
examined before the subcommittee, he did not as¬ 


sign lack of pertinency as his reason for refusing 
to answer the seven questions, and so waived thaft 
defect. The answer to such a suggestion is that j 


the right to refuse to answer a question which is! 


not pertinent is not a personal privilege, such as 
the right to refrain from self-incrimination, whijch 
is waived if not seasonably asserted; but that pertin¬ 
ency is an element of the criminal offense which 
must be shown by the prosecution. ” 

There this Court relied heavily on Christoff el v. United States, 338 U.S. 
84 (1949), noting that Christoffel had not raised the point of no quorum at 
the time of his testimony, and still was held not to have waived it. The 
rule of Bowers was also adopted by the Third Court of Appeals in U.S. 

' i 

v. Orman , 207 F. 2d 148, at page 154. Closely in point iS United States 
v. Lattimore, as shown in our principal brief at page 34. There the 
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witness had not objected that the question was too vague; he had, indeed, 
answered it, yet it was held that an indictment for perjury could not be 
sustained. While that case involved perjury rather than contempt, we 
refer to our principal brief at pages 24, 25 and 34 to demonstrate that 
similar principles apply. 

We believe that the general rule which emerges from the cases is 
that the government must plead and prove, as an element of the offense, 
that the question was a proper one, and that impropriety in the question, 
therefore, cannot be and is not waived by failure to object. Where the wit¬ 
ness has a personal privilege, he must assert it or waive it. The distinc¬ 
tion is a realistic one, since committees can judge the propriety of their 
questions, but can hardly be expected to guess whether some privilege 
personal to the witness exists. 

The government has again failed to give any understandable mean¬ 
ing to the phrase "Communist conspiracy". 

Nothing could be more revealing of the elusiveness of this shifting 
phrase than the governments failure to define it in its brief (pp. 37-46). 

It will be observed that every quotation on which the government relies to 
establish the "fixed and precise meaning" of the term states that the 
Communist Party is a conspiracy. But this is a far cry from defining 
the phrase "Communist conspiracy"; in our principal brief we have demon¬ 
strated that as used by the interrogator and the prosecutor, this phrase 
was meant to extend beyond membership in the Communist Party (Appel¬ 
lant’s Br., pp. 36-39). The premise that the Communist Party is a 
conspiracy does not tell us whether the conspiracy extends beyond its 
members, and, even more importantly, does not tell us how far beyond 
Party members it may reach. As in Lattimore , the witness is therefore 
asked to divine the intention of the framer of the question, and, at his 
peril, to make answer. As we have pointed out in our principal brief 
(p. 36), Senator McCarthy, the interrogator, was himself unwilling to make 
a judgment concerning the reaches of the "conspiracy" or to determine 
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what persons were comprised In that term. A witness cannot be expected 
to read a definiteness of content into a phrase which the interrogator is 
himself unable to define. 

The governments brief represents a shift in position from that 

taken at the trial. Our principal brief demonstrates the wide variety of 

! 

senses in which this term was used by the prosecution below (Br., p. 
36-37). Now, apparently, the government seeks to make the phrase 
"Communist conspiracy" coterminous with "Communist Par 
this comes too late. Senator McCarthy himself has shown t 
ed more at the time he asked the question. Further, at a different point 
in its brief, that relating to pertinency, the government concedes, in a 
footnote, that "Communist conspiracy ... is a broader question than 
membership in the Communist Party." (Gov’t. Br. p. 32, jftn. 92). 

Point V of the government’s brief quotes extensively irom judicial 
opinions and legislative enactments to demonstrate that the Communist 
Party is a foreign controlled organization, that its aims are inimical to 
the purposes of the United States, that its techniques are conspiratorial, 
that some of its members have engaged in espionage, and so forth. They 
do not argue that this has any slightest bearing on the powers of the sub¬ 
committee to make this inquiry, or on the pertinency of the question asked 
the witness, or on the vagueness of the question, or on the citizen’s 
right not to be subjected to improper interrogation. It is, precisely, 
because our jurisprudence recognizes that the individual has rights which 

the State may not invade that our political system is superior to that of 

j 

Communism. There is no presumption that, because a question contains 

the word "Communist", it is therefore pertinent to an inquiry. We sub- 

f 

mit that rational and dispassionate analysis, unclouded by h.n emotional 
appeal to the menace of Communism, demonstrates that the question here 
asked was improper. 


ty". But 
hat he intend- 
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CONCLUSION 

On the grounds assigned in our principal brief, and in this reply 
brief, the appellant urges that the judgment of conviction be reversed 
and a judgment of acquittal entered. 
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